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CULTURE, COMMUNITY, COUNTRY
MURRI COURT REINSTATEMENT ARTWORK

i The @Gounisadninclusive formofjust i ¢«
about restoring people back to their rightful place
within the community. o

Connecting to culture, community and country.

This artwork represents the old ways of doing
business. As we have done for thousands of years.
The importance of culture being central to
everything we do.

As we look at this in modern times, in reference to
the Murri Court, we have an individual down the
bottom left. They are on a journey.

With cultural consideration in the justice process,
they reconnect to their culture, growing stronger
over time, with support of their community and their
Elders.

This moves in a clockwise motion and at each step,
It grows bigger. This moves across the landscape
and central is the Murri Court itself.

With the white representing the individuals in the
center, and the red and blue representing Elders
and community, which are both central to Murri
Court.

The circular theme also represents the continuity of
culture.

The way we live our life, the decsisions we make
and the strength we gain with a connection to our
culture, connection to our community and
connection to country.

The artwork was created by Gilimbaa artist David Williams. David is a proud Wakka Wakka man born in
Rockhampton now based in Brisbane.
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On 14 July 2015, the Queensland Government announced the reinstatement of court
diversionary processes to honour its election commitment to reinstate specialist courts,
including the Murri Court. The Courts Innovation Program (CIP) within the Queensland Courts
Service is responsible for leading the reinstatement of Murri Court.

To inform the model design an extensive consultation process was undertaken. Critical
stakeholders were invited to participate in face to face meetings and/or to submit a written
response to specific questions set out within the consultation document. CIP has also
completed a literature review, cross-jurisdictional scan and review of the former Murri Court
model with a view to identifying best practice and emerging practice in Indigenous courts.

This document describes the feedback and evidence collected to date, and makes
recommendations regarding the key elements for possible inclusion in the reinstated Murri
Court model.

Those elements identified as critical for the success of the Murri Court model include:

1 involvement of Elders and Respected Persons, including the Community Justice
Groups (CJG) and other representatives of the Aboriginal and Torres Strait Islander
community, both in the court process and after court;

I accessto treatment, intervention and rehabilitation programs that address the causes
of offending behaviour, in particular health services, drug and alcohol services, and
training and education;

1 culturally appropriate processes used to facilitate sharing of cultural knowledge and
information in order to improve sentencing decisions, including providing cultural
awareness training for key stakeholders;

1 a specially trained magistrate, skilled in encouraging dialogue and supporting
culturally appropriate processes;

1 recognition of the expertise of, and contribution made by, Court Elders and
Respected Persons through provision of a fee;

1 clear and consistent operating procedures, possibly through the introduction of
legislation, that also allow for local flexibility.

Options for operationalising these elements in a reinstated Murri Court model will be further
explored by CIP, but may include:

9 Elders and Respected Persons being invited to provide advice to magistrates on
cultural issues and background information on the offender;

1 the CJGs performing a coordination role which may include transporting Elders,
preparing rosters, organising stakeholder meetings, and other duties such as
preparing bail and sentencing submissions;

9 a Murri Court entry and sentence report for each Murri Court defendant that identifies
personal development goals, and actions the defendant will complete to address the
underlying contributors to their offending;

1 encouraging the presence of Aboriginal and Torres Strait Islander artefacts and
cultural symbols in the courtroom, and use of a roundtable court model,
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9 support for the Murri Court magistrate who is responsible for convening the Murri Court
and remains the final authority for imposing bail conditions and sentences according
to law; he or she will also be responsible for encouraging the involvement of all

participants in Murri Court sittings;
1 a standard payment of $100 paid to Elders in recognition of their expertise and

contribution to the Court; and
9 drafting a practice direction to encourage operational consistency across Murri Court

locations with a view to exploring options for future Murri Court legislation.

In line with the feedback and evidence collected, the reinstated Murri Court would continue to
deliver on the aims of the former Murri Court and Indigenous Sentencing List (ISL). At its core,
a reinstated Murri Court would ideally aim to encourage community participation, provide a
culturally appropriate process, facilitate referral to support services and support improved
sentencing outcomes for Aboriginal and Torres Strait Islander defendants.

In realising these aims, a reinstated Murri Court could be expected to achieve key cultural,
criminal justice, and health and well-being aims and goals as shown in Figure 1. In achieving
these goals, the Murri Court could reasonably hope to contribute to broader goals associated
with reducing the over-representation of Aboriginal and Torres Strait Islander people in the

criminal justice system.

Contribute to the
reduction of Aboriginal
and Torres Strait
Islander
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the criminal justice
system

Our wider
;  contribution |

Help to increase
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in the criminal justice
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wellbeing of Murri
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Improve the
appropriateness of the
criminal justice system
for Aboriginal and
Torres Strait Islanders
by being inclusive and
responsive to culture

Sentencing decisions
divert defendants
from the prison
system

Contribute to a fair,
safe and just
Queensland

T = = == T

Figure 1 Proposed aims and goals of the reinstated Murri Court
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Much work remains to be done in order to implement the new Murri Court model, including
exploring options for providing Elders a fee, defining specific Elder selection criteria, identifying
Murri Court locations, designing training and support materials for court participants,
developing communication plans and promotional material, and drafting practice directions to
support the consistent operation across Murri Court sites. An evaluation framework is also
being developed in order to build monitoring and evaluation into the operation of Murri Court.
It is expected that regular monitoring and review of the future Murri Court will support Elders,
magistrates and court staff to continuously improve the model, and enable Murri Court to
achieve its cultural, criminal justice, and health and well-being goals.
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CIP respectfully acknowledges the Aboriginal and Torres Strait Islander peoples as the
Traditional Owners and custodians of this land, and Elders, both past and present.

CIP wishes to thank all those who have contributed to the continued improvement of
Queensland Murri Court, and in particular those Murri Court Elders, magistrates, CJGs and
other stakeholders who have dedicated their time, spirit and enthusiasm to supporting
Aboriginal and Torres Strait Islander defendants in the criminal justice system.

This report refers to Elders and Respected Persons as identified by the Aboriginal and Torres

Strait Islander community. Where the word Elder is used this should be taken to include both
Elders and Respected Persons.
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1.1. Purpose

The purpose of this feedback report is to provide a shapshot of the consultation data and
research evidence being considered in the development of a Murri Court model.

This report reviews past and present Murri Court models in Queensland, and Aboriginal and
Torres Strait Islander sentencing courts established in other jurisdictions, as well as current
literature regarding best practice in Indigenous courts.

Feedback generated from the consultation process is also summarised in this report. The
critical elements discerned from the feedback will be considered for inclusion in a future Murri
Court model. It is currently proposed that the roll out of Murri Courts will commence in April
2016.

An overarching framework will later be developed for specialist courts and court diversionary
programs (including Drug Court, Murri Court and Specialist Court Diversionary Program) to
ensure the programs work together to achieve the goal of reducing offending by addressing
the underlying causes of offending behaviour.

1.2. Background

1.2.1. Indigenous sentencing courts in Australial

Indigenous sentencing courts were established in Australia in response to the over-
representation of Aboriginal and Torres Strait Islander people in the criminal justice system,

and the failure of the justice system to respond to the unique circumstances and disadvantage

experienced by Aboriginal and Torres Strait Islander offenders and victims.! Unlike

diversionary processes that aim to divert individuals from the criminal justice system,

Indigenous sent encing courts O6seek to promote better
while operatingwi t hi n the existing édourt and | egal fr ame

Australian Indigenous sentencing courts typically have two broad aims:
9 to help reduce Aboriginal and Torres Strait Islander recidivism, imprisonment and
deaths in custody
1 to promote improved cultural awareness within the justice system, and engagement
and understanding of court processes within the Aboriginal and Torres Strait Islander
community.®

While Indigenous sentencing courts alter court processes and procedures to be more culturally
relevant, it is important to note they operate under the same laws as other courts and do not
apply Aboriginal and Torres Strait Islander customary laws. Aboriginal and Torres Strait
Islander sentencing courts typically operate as divisions, lists, or special sittings within the
standard court system, and are not separately constituted courts with their own court seal.*

1Pl ease note that throughout this report the word 6lndigeno
jurisdiction, the term 6Aboriginal and Torres Strait I sl ar
peoples specifically.
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1.2.2. History of the Queensland Murri Court

The Queensland Murri Court commenced operation in Brisbane in August 2002 with the
support of the former Queensland Chief Magistrate Dianne Fingleton and former Deputy Chief
Magistrate, Brian Hine.® It was later expanded to a further four trial sites, Caboolture,
Rockhampton, Townsville and Mount Isa.

Between 2002 and 2010, the Murri Court expanded further locations around Queensland, and
also commenced operation in a number of youth courts (see Figure 2). Sites outside the five
trial sites remained unfunded and were supported, wherever possible, within the existing Murri
Court budget.

The Murri Court ceased operation on 31 December 2012 and was replaced by the ISL.

Section 2 of this report provides a detailed description of the operation of the former Murri
Court and Section 3 describes the ISL.

A timeline showing the operation of Murri Court and ISL between 2002 and 2015 is provided
in Appendix A.

1.2.3. Development of a new Murri Court model

During the most recent election, the Queensland Government committed to the re-introduction
of diversionary court processes. In July 2015 the Honourable Yvette D'Ath, Attorney-General
and Minister for Justice and Minister for Training and Skills, announced funding to reinstate
Murri Court and the SCCDP.®

CIP within Queensland Courts Service is responsible for leading the reinstatement of Murri
Court. The development of a new Murri Court model has been based on a review of Indigenous
court models currently operating in Australia (see Appendix B), a literature review of best
practice in Indigenous courts (see Appendix C), and feedback from key stakeholders regarding
the strengths, and opportunities for improvement, of former Queensland Indigenous court

models (see Appendix D).
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¢» Youth Murri Courts @ Adult Murri Courts
Brisbane Brisbane
Caboolture Caboolture
Cairns Cairns
Caloundra Caloundra
Charters Towers Charters Towers

T, Cherbourg Cherbourg
Cleveland Cleveland
Coen Coen

o, Ipswich Ipswich
Mackay Maryborough
Mt Isa Mt Isa
Rockhampton Richlands
Richlands Rockhampton
St George Toowoomba

Townsville Townsville
G ]

Figure 2 Murri Court sites 2002-2012

2.1. Funding for the Queensland Murri Court

Between 2002 and 2005 the Murri Court was resourced within the existing Magistrates Court
budget.’

The Magistrates Court sought government assistance to fund a proposed fee for Elders, and
for the appointment of a court officer to assist the Murri Court with coordinating the process in
5 pilot jurisdictions, liaising with participants and providing assessment and monitoring of the
defendant before and after sentencing.? This was successful and an allowance of $36.50 was
granted to each Elder to cover the cost of transportation, parking and incidental expenses
incurred in undertaking their voluntary service to the court.®

A budget allocation of $6.1M was made to the Murri Court for the pilot period between 1
January 2007 and 30 June 2010. This enabled effective support and data capture for the
operation of Murri Courts in five locations: Brisbane, Caboolture, Rockhampton, Townsville
and Mount Isa.
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In 2010-2011, $1.2M was allocated which enabled full support to be provided to Brisbane,
Caboolture, Rockhampton, Townsville and Mt Isa, and limited support to the remaining
12 locations.

In 2011-2012, $1.2M was allocated ( f unded by the #AUNni f otroMurrCour t F
Court which enabled further development of bail referral programs in Brisbane, Mt Isa,
Rockhampton and Ipswich Murri Courts, a dedicated Murri Court bail program pilot in

Townsville Murri Court, and continuing limited support in other established locations.

The funding allocated to Murri Court also provided for an Elder fee of $36.50, as well as the
following positions:

1 1 Murri Court manager
9 6 X Murri Court Case Coordinators

1 1.4 magistrates.?
Magistrates
1.4)

Murri Court
Manager

Murri Court Murri Court Murri Court Murri Court Murri Court Murri Court

Case Case Case
Coordinator Coordinator Coordinator

Case Case Case
Coordinator Coordinator Coordinator

Figure 3 Structure of positions funded in Murri Court

2.2. Aims and objectives

The Murri Court evolved gradually, and each location slightly adapted the model to their
specific needs. As such, the Murri Court did not start out with concisely defined goals.

However, the underlying objective was clear from inception: to reduce the number of
Aboriginal and Torres Strait Islander people who pass through the criminal justice system.
This was stretched as the court evolved and was set up in new locations to incorporate a
number of sub goals such as seeking to improve court attendance rates, decrease breach of
court orders which can lead to prison, and decrease re-offending rates.*

The goals were expanded and clarified over time and were captured by a 2006 Review of
Murri Court to include:*?

1 to help reduce the over-representation of Aboriginal and Torres Strait Islander
defendants who pass through the criminal justice systems who end up in prison;

9 to reduce the number of Aboriginal and Torres Strait Islander defendants who fail to
appear in court, which can lead to the issue of warrants for arrest and imprisonment;
and
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9 to decrease the re-offending rate of Murri defendants and the number of court orders
which are breached, which can also lead to prison.

As the Murri Court continued to expand and change to include the Youth Murri Court its goals
were broadened further. By the time the 2010 Australian Institute of Criminology (AIC)
Evaluation Report was delivered, the objectives of the Murri Court were to:*3

9 reduce the over-representation of Aboriginal and Torres Strait Islander offenders in
prison and juvenile detention;

9 reduce the rate at which Aboriginal and Torres Strait Islander defendants fail to appear
in court;

1 decrease the rate of re-offending and number of court orders breached by Aboriginal
and Torres Strait Islander defendants; and

1 strengthen the partnership between Magistrates Courts and Aboriginal and Torres
Strait Islander communities with regards to how they deal with Aboriginal and Torres
Strait Islander justice matters.

2.3. The model

Under the Queensland Murri Court model, Elders and Respected Persons were assigned clear
roles and responsibilities, including: ¥4

1 providing advice to the magistrate on cultural issues

1 providing background information about the defendant

1T explaining the meaning of the madgierdant a
9 acting as a liaison with local Aboriginal and Torres Strait Islander communities.

In 2002, the Murri Court model started as a sentence court and gradually grew to include a
bail-based pre-sentenced program. Elders and Respected Persons sat with the magistrate
during the sentencing hearing, and the magistrate was encouraged to consider the cultural
and other advice provided by Elders and Respected Persons when making a sentencing
decision.’® When identifying potential Elders or Respected Persons to sit with magistrates, it
was the intention that the Elder or Respected Person be of the community group relevant to
the defendant, however this was not always possible.

Elders and Respected Persons also received training and agreed to act in a way that
minimised potential conflicts. For example, Elders and Respected Persons were trained on
penalties that can be imposed under the Penalties and Sentences Act 1992 and the purposes
for which sentencing may be imposed. Elders and Respected Persons were also expected to
excuse themselves if a conflict of interest or perceived bias arose.®

2.4. Eligibility criteria

Participation by defendants in the Murri Court was voluntary and required the following
conditions be met:

the matter is from the Magistrates Court district where the court is sitting;

the defendant is an adult (or a young person where a Youth Murri Court is available);
the defendant identifies as an Aboriginal or Torres Strait Islander person;

a guilty plea is entered,;

= =4 =4 =4
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91 the offence falls within the jurisdiction of the Magistrates Court or Childrens Court of
Queensland (i.e. can be dealt with summarily); and

9 there is a reasonable possibility of imprisonment for the defendant (minor matters are
not heard unless the defendant has a criminal record and as such a reasonable
possibility of imprisonment). *

In the initial Murri Court trial sites (Brisbane, Caboolture, Mount Isa, Rockhampton and
Townsville), the eligibility criteria also included that defendants be at risk of facing a prison
sentence for their matters. This criterion varied across the unfunded locations.

The decision on eligibility to participate lay with the magistrate informed, in some locations, by
Elders. The offences heard in Murri Court were not major or serious offences, but limited to
summary offences and indictable offences able to be tried summarily. The offences most often
heard in Murri Court were property offences, driving offences, drug offences and breaches of
bail conditions.

2.5. The court process

Murri Court procedures followed mainstream court procedures with a few key differences,
namely:

91 the defendant sat next to their legal representative at the bar table even if they were in
custody;

T amember of the defendantés family or support

at the bar table;

9 all advice given to the magistrate by the Elder or Respected Person would be heard
by all present; 18

1 the defendant was encouraged to speak directly and openly to the court and Elders;°

1 the magistrate and Elder or Respected Person could question the defendant and the
defendant® family or support person;

1 a Queensland Corrective Services representative was often present and had the
opportunity to address the magistrate and the Elder or Respected Person in relation to
t he def easedptam &and s

1 where available, defendants were referred to rehabilitation services designed to help
address the underlying causes of their offending behaviour.

The Murri Court magistrate imposed non-custodial sentences where possible which included
referral to a number of support agencies to develop sentencing options that could be used in
conjunction with probation, community service or intensive correction orders.?° Support
agenci es at the time included Aboriginal and
Advocacy Service, Aboriginal and Torres Strait Islander Community Mental Health Service,
Salvation Army, BoysTown Link Up, Indigenous Alcohol and Drug Service, Queensland Health
Alcohol, Tobacco and Other Drug Services, Sexual Assault Services and Queensland Health.

This list had significantly expanded over the decade of operation to include 229 services
across the State covering a broad range of issues across each of the Murri Court sites.

While some core components remained consistent, as the Murri Court expanded to other

locations the model and operations varied somewhat in response to the needs of the local
community in which it operated.
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2.6. Roles within the Murri Court

As outlined above, there were both funded and unfunded Murri Court models.

Each of the five funded Murri Court locations had a dedicated DJAG employee in the role of

Murri Court Case Coordinator. This role supported Murri Courts in various ways including

preparing EIl der sdé sitting r ost e rpmviding adraimisggtive rsipportg EI| d e
(booking meetings, taking minutes, preparing payment paperwork, coordinating catering and

the distribution of court lists and reports). CJGs performed part of the role of Murri Court Case

Coordinators in some unfunded Murri Court locations, assisted by Indigenous Justice Offices

(1JOs) as required. 1J0Os are employed by DJAG and are responsible for overseeing grants to

CJGs and supporting CJGs.

Magistrates convened the court, and court operations were supported by regular court staff.
Magistrates were responsible for sentencing, for encouraging culturally appropriate processes
within the court, and engaging with the Aboriginal and Torres Strait Islander community as
required.

Murri Court Case Coordinators were also responsible for facilitating Murri Court Elders and
Respected Persons induction training. The traini
role playing a moot Murri Court.

Elders and Respected Persons provided advice to magistrates on cultural issues and
background information on the offender. Elders were recruited in different ways across the
different locations. Commonly the CJG coordinator would work with the community to identify
suitable candidates, discuss these options with the magistrate, and then the Elder would be
invited to participate. Sometimes 1JOs were involved in the process.

Local CJGs provided support for Murri Court as well. While the role of CJGs differed across
locations, they were typically responsible for conducting pre-sentence assessments and
submitting Cultural Reports, and providing formal support as part of an offender& bail
conditions or conditions imposed as part of a community based order.

Unfunded sites operated either through the satellite support of the existing Murri Court Case
Coordinators, collaborative efforts with the CJGs and Elders, or under the voluntary support
of many stakeholders. DJAG provided Elders with no fees, however Elders received $36.50
to cover their expenses.

2.7. Legislative change

In Queensland, the Penalties and Sentences Act 1992 was amended in October 2000 to
compel magistrates to take into account submissions made by members of the Aboriginal and
Torres Strait Islander community in relation to sentencing of Aboriginal and Torres Strait
Islander offenders.?! This indicates the beginning of formal recognition of the need for inclusive
and culturally sensitive practices for Aboriginal and Torres Strait Islander people in the
Queensland Courts system. Specifically, section (9)(2) of the Penalties and Sentences Act
states that in sentencing an offender, a court must have regard to:

(o) if the offender is an Aboriginal or Torres Strait Islander persond any
submissions made by a representative of the community justice group in the
of fenderds community that &enaer, including,v a n t t o
for exampled
() the offenderdés relationship to the off
(i) any cultural considerations; or
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(iii) any considerations relating to programs and services established for
offenders in which the community justice group participates;

While Murri Court operations were supported by section 9(2)(o) of the Penalties and
Sentences Act and sections of the Bail Act 1980 (youth Murri Court was supported by section
7oftheChi | dr ends Cand sectionAldQ of thedJGvenile Justices Act 1992), no
specific legislation was enacted to encompass the role of the Murri Court.

2.8. Murri Court completion rates

In the last financial year of the former Murri Court (2011/12) 817 participants were referred to
Murri Court. Of these, 658 (80%) received a final sentence.

Outcomes for defendants referred to
Murri Court (2011/12)

m Sentenced in Murri Court
m Not finalised in Murri Court

Figure 4 Defendants referred to and sentenced in Murri Court 2011/12

2.9. Murri Court reviews

A 2006 review conducted by the then Strategic Policy unit within DJAG, found that the
objectives of the Murri Court, specifically, redressing Aboriginal and Torres Strait Islander
over-representation, improving court appearance rates and decreasing re-offending were
relevant and should be retained but that these objectives were not specifically affirmed by
respondents during consultation.??

In a separate independent review conducted by the AIC over a two year period commencing
January 2007, both adult and youth Murri Courts operating in the funded sites Brisbane,
Caboolture, Rockhampton, Townsville and Mount Isa were reviewed. The review was tasked
with evaluating to what extent the Murri Court was meeting its objectives:

9 reducing the over-representation of Aboriginal and Torres Strait Islander offenders in
prison and juvenile detention;

9 reducing the rate at which Aboriginal and Torres Strait Islander offenders fail to appear
in court;

9 decreasing the rate of reoffending and number of court orders breached by Aboriginal
and Torres Strait Islander offenders; and
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9 strengthening the partnership between the Magistrates Court and Aboriginal and
Torres Strait Islander communities with regard to how they deal with Aboriginal and
Torres Strait Islander justice matters.

The AIC worked with DJAG to enhance data collection processes to improve the quality of
data available for use by the evaluation team and for future monitoring. The final report was
delivered in 2010. The evaluation found that the proportion of court appearance events that
resulted in a warrant being issued was lower for offenders appearing in a Murri Court than for
similar participants appearing in a mainstream court, however the impact on imprisonment
rates and recidivism were negligible. The most promising findings were in relation to the
partnership between Magistrates Courts and the Aboriginal and Torres Strait Islander
community. The evaluation found that the Murri Court had successfully increased the
participation of the Aboriginal and Torres Strait Islander community within criminal justice
processes leading to a number of benefits for those involved in the program, improved
perception of the fairness and cultural-appropriateness of the courts, and increasing
collaboration between stakeholders.??

The report made 30 recommendations across all areas of the Court& functions including the
need for consistency in court practice and procedure in a number of areas, improvements to
rehabilitation and diversionary programs and services, Elder selection, training and support,
the role of other agencies and support persons involved in the court process, and data capture.

The ISL commenced operation in January 2013 following the abolition of the former Murri
Court. The ISL operated in Brisbane, Caboolture, Cairns, Cherbourg, Cleveland, Mackay,
Mount Isa, Richlands, Rockhampton, St George, Toowoomba, Townsville and Wynnum. As
at October 2015, the ISL is operated in 13 locations in Queensland.

3.1. Indigenous Sentencing List funding

The ISL relied on limited funding from DJAG and the goodwill of Elders and other stakeholders
to operate. Due to limited funding and an unwillingness of Elders and the community to abolish
the court by 2012, 13 of the 17 Murri Court sites operate as ISL sites.

3.2. Aims and objectives

The ISL aims to assist Aboriginal and Torres Strait Islander defendants to address the
underlying causes of their offending behaviour, and to provide opportunities for Elders, CJGs,
and families to participate in the sentencing process.

3.3. The model

The ISL, like the former Murri Court, engages Elders, CJGs, and families in the Court process.
The ISL focuses particularly on linking defendants with government and non-government
service providers and culturally appropriate rehabilitation, treatment or intervention programs
while on bail.?*

3.4. Eligibility criteria
As with Murri Court, adult or youth offenders were eligible for ISL if they plead or intended to

plead guilty in the Magistrates Court, were of Aboriginal or Torres Strait Islander descent, and
had a criminal history appropriate for ISL participation. The offences heard in ISL, like the
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Murri Court, were limited to summary offences and indictable offences able to be tried
summarily. The ISL, however, saw some locations hear breaches of domestic violence orders.
The decision of eligibility to participate lay with the magistrate informed, in some locations, by
Elders.

3.5. The court process

The ISL court process shared numerous similarities with that of Murri Court. The ISL
magistrate imposed non-custodial sentences where possible which included referral to a
number of support agencies. The ISL process continued and expanded on earlier efforts under
Murri Court to build productive partnerships between key stakeholders and the court, and
encouraged resource sharing. As a result there was increased engagement with clients
throughout the court process.

3.6. Roles within the Indigenous Sentencing List

In the ISL, CJGs have taken on the coordination role (which includes most of the duties
previously performed by the Murri Court Case Coordinator (or CJG) in Murri Court such as
transporting Elders, preparing rosters and organising stakeholder meetings), and other duties
such as the preparation of cultural submissions and distribution of reports from referral
agencies. 1JOs continue to provide administrative support to CJGs. Magistrates convene the
ISL and court operations were supported by regular court staff.

CJG coordinators were required to undertake court operations training, which was delivered
by the 1JOs. Specific ISL training was not required of any other role.

As with Murri Court, Elders and Respected Persons provided advice to magistrates on
cultural issues and background information on the offender. As with Murri Court, Elders were
recruited in different ways across the different locations. Commonly the CJG coordinator would
work with the community to identify suitable candidates, discuss these options with the
magistrate, and then the Elder would be invited to participate. Sometimes IJOs were involved
in the process. Unlike Murri Court, ISL Elders and Respected Persons are not paid, but may
have received assistance from the CJG to cover the expenses associated with their
participation in the ISL.

3.7. Legislative Change

ISL operations were provided for under the same legislative provisions as Murri Court.

3.8. Indigenous Sentencing List rates

In 2014/15 454 participants were referred to the ISL. Of these, 218 (48%) received a final
sentence.?

2 The reasons why the proportion of defendants referred and then sentenced in ISL is less than that of defendants referred and
then sentenced in Murri Court are unclear. A possible explanation is that the ISL model included a stronger focus on pre-sentence
support, while Murri Court operated with a sentencing focus. As a result, at July 2015 a higher proportion of ISL matters will have
been ongoing, and will have continued to be dealt with after that time, not being captured in the 2014/15 statistics presented here.
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Outcomes for defendants referred to ISL
2014/15

Sentenced in ISL

m Not finalised in ISL

Figure 5 Defendants referred to and sentenced in ISL 2014/15

3.9.

Indigenous Sentencing List reviews

There were no reviews of the ISL conducted in the time of its operation.

3.10. Stakeholder feedback regarding the Indigenous Sentencing

List

Some stakeholders have said that the limitations of ISL were:

= =4 -8 -8

the inconsistencies in procedure;

lack of funding, particularly for bail programs;

no formal recognition of Elders participation; and

difficulties associated with information sharing between stakeholders and CJGs (due
to the lack of a policy or procedure in place to compel this sharing).

The positive aspects of ISL as identified by stakeholders include:

= =4 —a —a -8

greater CJG participation in program delivery;

an increased CJG/stakeholders capacity to understand the court process;
dedicated support of local community stakeholders;

a greater sense of community ownership;

improved engagement with clients throughout the court process; and

improved relationships and resource sharing between CJGs and defendant support
services.

This section provides a brief summary of those features of Indigenous sentencing courts
considered essential to success, or desirable for success. For the complete literature review,

see Appendix C.

According to the current academic literature, features considered essential to the success of
Indigenous sentencing courts include:
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1 Involvement of Elders and Respected Persons both in the court process and after
court is key to achieving community building aims, including growing a sense of pride
among Indigenous participants and a sense of ownership in the criminal justice system.

1 Magistrates skilled in encouraging dialogue and supporting culturally appropriate
processes ensure the context of trust and mutual understanding required for improving
relationships between the court and Indigenous community is developed. Skilled
magistrates are also able to facilitate therapeutic conversations between the defendant
and Elders which, in turn, are thought to encourage to behaviour change in the
defendant.

1 The culturally appropriate processes used in Indigenous sentencing courts facilitate
sharing of cultural knowledge and information in order to improve sentencing decisions
and encourage behaviour change in the defendant.

1 Access to treatment, intervention and rehabilitation programs that address the
causes of offending behaviour appears vital where Indigenous sentencing courts aim
to reduce offending among defendants. This is because research suggests culturally
sensitive sentencing discussions and practices alone are not enough to reduce
recidivism.

1 Appropriate data capture and evaluation is needed to improve court practices and
understanding of the courtods capacity to 1in
relations between Indigenous people and the court.

Features considered desirable for the success of Indigenous sentencing courts include:

1 eligibility criteria that target those individuals who are ready and motivated to change

T informing El ders of the defendantdés progress
through the court

9 encouraging a range of stakeholders to participate in the sentencing discussion in
order to shift focus from punishment to rehabilitation

1 making all court participants aware of their roles and responsibilities to encourage
participation, manage potential conflicts of interest, and protect privacy

1 providing regular training to all court participants to ensure consistency of process

1 providing sufficient support (e.g. counselling, transport) to Elders to enable them to
participate fully in the process

1 enacting legislation to secure the long-term sustainability of the court

9 increasing victim participation to promote understanding and healing.

During October and November 2015, CIP consulted with a broad range of stakeholders on the
operation of Indigenous courts in Queensland, and opportunities for improvement.

Face to face consultation occurred across 13 sites, including: Toowoomba, St. George,
Cairns, Townsville, Caboolture, Brisbane, Inala, Mackay, Rockhampton, Cherbourg, Mt Isa,
Cleveland and Wynnum. In addition to face to face consultation, written and telephone
feedback was invited from stakeholders.
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A total of 105 responses were submitted representing the views of the following stakeholder
groups:

=

Elders and CJGs (38)
Magistrates (12)

CIP staff (9)

Youth Justice (10)
Referral services (7)
Probation and Parole (7)
Court staff (6)

Police (6)

DATSIP

Queensland Health
ATSILS
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Figure 6 displays the distribution of the stakeholder groups consulted across locations.

Consultation figures per location
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Figure 6 consultation figures per location

This section of the feedback report aims to capture and represent the stakeholder responses
received during the consultation process. Feedback is set out according to the questions
asked of stakeholders. For a detailed description of the feedback provided see Appendix D.

It is important to note that in recording the feedback some discretion has been exercised as

much of the feedback from stakeholders was qualitative in nature and collected through
responses to open-ended questions. | n or der to report stakehol ders
report, responses to each open-ended question were coded into key themes. One response

may include multiple themes.
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The proportion of the total number of respondents (i.e. 105) who referred to a particular theme
in their response is then reported. Participants who chose not to respond to a particular
question are included when calculating percentages.

CIP would like to thank all those organisations and individuals who provided feedback.

5.1. Overview of key findings

The 5 key findings from stakeholder consultation are:

1. Murri Court Elders and Respected Persons are the defining feature of Murri

Court and should be renumerated for their contribution and expertise.

ACul tur al C 0 n n eand communitw is wital wieh woeking with Aboriginal and
Torres Strait Islander people.o

AAbori ginal and Torres Strait |l sl ander defendan

representing them and their culture.o

2. A dedicated magistrate is important to the success of the Murri Court.

iYes [ a dagitrate & impaitant] to establish a consistent approach to process. To
build, develop working relationshipsé . for best outcomes. In remote communities like
Cherbourg, there is often a highturnoverofma gi str ates €ééJust when every
him/her, they move on and a new magistrate takes over. This is often very disruptive for Elders,

CJ G, solicitors and stakeholders involved in any

3. Magistrates and other court staff are likely to benefit from cultural awareness

training.

iYes [court staff shoul d un dteefogus and apresofithe Murrst  Mu r r
Court will differ from a mainstream Magistrates Court. As such, there will be a need to ensure
that the court is not simply a replica of the current system. If part of the aim of the Murri Court
is to operate a culturally appropriate court/setting, Court staff and the magistrate will need to
be advised of the particular cultural aspects of the particular jurisdiction, the role/cultural views
of the CJGs and any other relevant aspect or issue impacting on the Murri Court clients within
the jurisdiction. For example, a Murri Court servicing a local Indigenous shire should be aware
of any linguistic needs, the history of the community, the availability of other justice initiatives

and cultural or native title matters that may impact on the community/individual behaviour.6
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4. Linking defendants to treatment services is an important role of the Murri Court,
in particular health services, drug and alcohol services, and training and

education were identified as key referral options.

A The best way to measure the Murri Coudets
and positive outcomes to addressing the causes of offending behaviour.0

5. If legislation is drafted for the Murri Court it should allow flexibility for local

operating arrangements.

firhese courts are very individual. They are community and Elder driven and unless all
communities agreed to the same model, then it should be individualised. Consultation might
very well result in communities agreeing to consistent practices and procedures but the reality
is that each community has different issues, different subtle cultural differences, different areas

WO |

of need, different | evels of support and communi

5.2. General Murri Court operations

5.2.1. What worked well in the former Murri Court and ISL?

Half of all respondents identified the involvement of Elders as an important element of both
Murri Court and the ISL, while around one in five respondents (21.9%) believed Elders should
be more involved.

Other elements of Murri Court and ISL respondents identified as having

worked well included: Engaging Elders
in the court
1 collaboration between participants and good communication process is an

(27.5%), and | impc:rtz:r;\':l .
1 the capacity to provide links with other support services/referral SEHEHEORNE
pathways (26.4%).

Court.

5.2.2. Goals of the Murri Court
Respondents identified a number of goals for Murri Court.

Over a third of respondents believed Murri Court should aim to:

1 link offenders to treatment service/education or training to address the underlying
causes of their offending behaviour (46.7%)

9 reduce recidivism (46.7%)

9 reduce the over-representation of Aboriginal and Torres Strait Islander offenders in
prison and juvenile detention (45.7%)

1 increase the engagement of the Aboriginal Community in the court (33.3%).
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