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Parties to An Offence 

Commentary  

Section 7 

Fraser JA explained the operation of section 7(1) in R v Taylor [2021] QCA 15.  His 

Honour said –  

[68] Section 7(1) provides:  

“When an offence is committed, each of the following persons is 

deemed to have taken part in committing the offence and to be guilty of 

the offence, and may be charged with actually committing it, that is to 

say—  

(a) every person who actually does the act or makes the omission 

which constitutes the offence;  

(b) every person who does or omits to do any act for the purpose of 

enabling or aiding another person to commit the offence;  

(c) every person who aids another person in committing the 

offence;  

(d) any person who counsels or procures any other person to 

commit the offence.”  

[69] The word “offence” denotes “the element of conduct (an act or 

omission) which, if accompanied by prescribed circumstances, or if 

causing a prescribed result or if engaged in with a prescribed state of 

mind, renders a person engaging in the conduct liable to punishment”.  

Sections 7(1)(b) and 7(1)(c) apply only if – when the person did or 

omitted to do the act described in (b) or aided as described in (c) – the 

person knew the essential matters which constitute the offence 

committed by another person. Thus, for a person to be responsible for 

the offence of murder under s 7(1)(b) or s 7(1)(c) that person must 

have known that whoever did an act that killed the victim did so 

intending to cause death or grievous bodily harm.  Section 7(1)(b) in 

terms requires the prosecution also to prove that the person did or 

omitted to do the relevant act for the purpose of enabling or aiding the 

principal offender to commit the offence. Although s 7(1)(c) does not 

express any similar requirement, it has been held that it requires the 

prosecution to prove that the person intended to aid the other person in 

committing the offence.  

[70] Mere presence at the scene of a crime ordinarily does not amount to 

aiding under s 7(1)(c), but in a particular case “[v]oluntary and 

deliberate presence during the commission of a crime without 

opposition or real dissent may be evidence of wilful encouragement or 

https://jvl.sclqld.org.au/caselaw/QCA/2021/15
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aiding” and “a calculated presence or a presence from which 

opportunity is taken can project positive encouragement and support to 

a principal offender”. 

An accused person cannot be criminally responsible for the lawful acts of others, 

under sections 7(1)(b), (c) or (d): see Pickett v Western Australia [2020] HCA 20 and 

O’Dea v Western Australia [2022] HCA 24 at [77]. 

The extent of application of s 7(1)(a) 

A majority of the High Court in O’Dea v Western Australia [2022] HCA 24 at [30], 

[67]-[69] and [80] held, in effect, that in order for liability to be established where 

more than one defendant is charged with an offence under s 7(1)(a), the person’s 

actual act must substantially cause the offence charged regardless of the 

involvement of any other person.  

In so holding, the majority at [74] expressly criticised observations of Lucas J in R v 

Wyles; Ex parte Attorney-General [1977] Qd R 169 at 174 which provided for a wider 

application of s 7(1)(a) and should be understood, at [70], to also be critical of similar 

observations of Macrossan CJ in R v Webb; Ex parte Attorney-General [1990] 2 Qd 

R 275 at 283. To the extent that those decisions stand as authority for a proposition 

contrary to the finding of the majority in O’Dea, they should be taken as being 

overruled.  

As a consequence, where more than one person is alleged to have been involved in 

the act/s giving rise to the charge, trial judges should be alert to the need for the 

provision of precise prosecution particulars, during the prosecution opening 

statement and/or by way of the provision of written particulars (to be marked as an 

exhibit for identification), and to the need for the summing-up to reflect those 

particulars.  

While the majority decision in O’Dea limits the operation of s 7(1)(a) from that 

previously thought to exist, it is not thought to have restricted the prosecution from 

conducting its case on the basis that the liability of one or more offenders arises 

pursuant to ss 7(1)(a), or 7(1)(b) or 7(1)(c) and/or s 8.  Often liability will arise under 

ss 7(1)(b), 7(1)(c) or 8 where the identity of the person who actually performed the 

charged act is unclear.1  

Knowledge for s 7(1)(b) or (c) 

To establish criminal responsibility under s 7(1)(b) or s 7(1)(c), the prosecution must 

prove that the defendant knows “the essential facts constituting or making up the 

offence that is being or about to be committed by the person he is aiding or 

assisting”.2 It is not necessary for the prosecution to prove that the defendant had a 

 
1  see for example R v Sherrington & Kuchler [2001] QCA 105, [11]-[17], R v Lowrie and Ross 

[2000] 2 Qd.R. 529, [35] adopted on a subsequent appeal after re-trial in R v Lowrie & Ross 
[2000] QCA 405, [29] and R v Jeffrey [2003] 2 Qd.R. 306, 311-312. 

2  R v Jeffrey [1997] QCA 460; [2003] 2 Qd R 306; Giorgianni vThe Queen (1985) 156 CLR 473 
at 482; R v Brown (2007) 171 A Crim R 345; [2007] QCA 161 at [48]. 

http://archive.sclqld.org.au/qjudgment/1997/QCA97-460.pdf
http://0-www.lexisnexis.com.catalogue.sclqld.org.au/au/legal/results/docview/attachRetrieve.do?csi=267696&A=0.965379535986762&ersKey=23_T25567293713&urlEnc=ISO-8859-1&inline=y&smi=17320&componentseq=1&key=4BKR-DHB0-TWGM-J05P-00000-00&type=pdf&displayType=full_pdf&lni=4BKR-DHB0-TWGM-J05P&docTitle=R.%20v%20JEFFREY%20-%20(2003)%202%20Qd%20R%20306%20-%2019%20December%201997&altRendition=Y
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I5c2ebfd0cc8111e08eefa443f89988a0&file=(1985)_156_CLR_473.pdf
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I0bf32b70cc8411e08eefa443f89988a0&file=(2007)_171_A_Crim_R_345.pdf
http://archive.sclqld.org.au/qjudgment/2007/QCA07-161.pdf
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specific intention to commit the offence.  It is necessary for the prosecution to prove 

that he knew of the intention of the principal offender to do so.3  Knowledge of no 

more than a possibility that the offence might be intended will not suffice.4  

Thus, where the charge is murder under s 302(1)(a), it must be shown that the 

defendant assisted or aided the principal offender in carrying out the killing knowing, 

at the time of doing so, that the other was intending to kill the victim or do him 

grievous bodily harm.  If that state of knowledge is not established, the defendant 

may be guilty of manslaughter, subject to defences under s 23(1) of the Criminal 

Code. 

Aiding 

A person “aids” another to commit an offence if he assists or helps him to do so.  It is 

not necessary for the aider to be present at the crime but he must be “aware at least 

of what is being done…by the other actor.”5 

To convict a defendant under section 7(1)(c), the jury must be satisfied, beyond 

reasonable doubt, that the principal offender acted unlawfully; in other words – 

satisfied beyond reasonable doubt that the principal offender committed an offence: 

see O’Dea v Western Australia [2022] HCA 24 at [48], per Gordon, Edelman and 

Steward JJ. 

Procuring 

“Procuring” in s 7(1)(d) has been defined as “effort, care, management or 

contrivance towards the obtaining of a desired end”.6 It has been said that it involves 

more than mere encouragement; it entails successful persuasion.7 A person may be 

charged under s 7(1)(d) with procuring another to commit an offence with a 

circumstance of aggravation where the circumstance of aggravation merely attracts 

additional punishment rather than constituting a specific offence.8 

Section 9 

Section 9 expands criminal responsibility for “counselling” by making the counsellor 

liable for an offence committed by the principal, other than what was counselled, 

where the facts constituting the committed offence are a probable consequence of 

carrying out the counsel.9  

 

 
3  Jeffrey; Lowrie at 535. 
4  Lowrie at 525, 541. 
5  Sherrington & Kuchler [2001] QCA 105 at 7. 
6  R v Castiglione [1963] NSWR 1at 6, a meaning adopted in R v Chan [2001] 2 Qd R 662; [2000] 

QCA 347at [52]. 
7  R v Adams [1998] QCA 64 at 6. 
8  R v Webb [1995] 1 Qd R 680at 685. 
9  For an examination of the relationship between s 7(1)(d) and s 9 see R Oberbillig [1989] 1 Qd 

R 342 at 345;  Hutton (1991) 56 A Crim R 211. See also Darkan v The Queen (2006) 227 CLR 
373; 80 ALJR 1250.  

http://archive.sclqld.org.au/qjudgment/2001/QCA01-105.pdf
http://0-www.lexisnexis.com.catalogue.sclqld.org.au/au/legal/docview/getDocForCuiReq?lni=4BXV-3G40-TWGN-60XX&csi=267716&oc=00240&perma=true
http://0-www.lexisnexis.com.catalogue.sclqld.org.au/au/legal/results/docview/attachRetrieve.do?csi=267696&A=0.6874315704250036&ersKey=23_T25567308248&urlEnc=ISO-8859-1&inline=y&smi=17320&componentseq=1&key=4CHJ-DHB0-TWGM-J0S0-00000-00&type=pdf&displayType=full_pdf&lni=4CHJ-DHB0-TWGM-J0S0&docTitle=R.%20v%20CHAN%20-%20%5b2001%5d%202%20Qd%20R%20662%20-%2025%20August%202000&altRendition=Y
http://archive.sclqld.org.au/qjudgment/2000/QCA00-347.pdf
http://archive.sclqld.org.au/qjudgment/2000/QCA00-347.pdf
http://archive.sclqld.org.au/qjudgment/1998/QCA98-064.pdf
http://0-www.lexisnexis.com.catalogue.sclqld.org.au/au/legal/results/docview/attachRetrieve.do?csi=267696&A=0.05241899068867384&ersKey=23_T25567316807&urlEnc=ISO-8859-1&inline=y&smi=17320&componentseq=1&key=4BKR-DVC0-TWGM-J0XD-00000-00&type=pdf&displayType=full_pdf&lni=4BKR-DVC0-TWGM-J0XD&docTitle=R.%20v%20WEBB%20-%20%5b1995%5d%201%20Qd%20R%20680%20-%2029%20March%201994&altRendition=Y
http://0-www.lexisnexis.com.catalogue.sclqld.org.au/au/legal/results/docview/attachRetrieve.do?csi=267696&A=0.36199529644896344&ersKey=23_T25567320161&urlEnc=ISO-8859-1&inline=y&smi=17320&componentseq=1&key=4BKR-DVB0-TWGM-J0J9-00000-00&type=pdf&displayType=full_pdf&lni=4BKR-DVB0-TWGM-J0J9&docTitle=R.%20v%20OBERBILLIG%20-%20%5b1989%5d%201%20Qd%20R%20342%20-%2010%20June%201988&altRendition=Y
http://0-www.lexisnexis.com.catalogue.sclqld.org.au/au/legal/results/docview/attachRetrieve.do?csi=267696&A=0.36199529644896344&ersKey=23_T25567320161&urlEnc=ISO-8859-1&inline=y&smi=17320&componentseq=1&key=4BKR-DVB0-TWGM-J0J9-00000-00&type=pdf&displayType=full_pdf&lni=4BKR-DVB0-TWGM-J0J9&docTitle=R.%20v%20OBERBILLIG%20-%20%5b1989%5d%201%20Qd%20R%20342%20-%2010%20June%201988&altRendition=Y
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I2564d770cc8411e08eefa443f89988a0&file=(1991)_56_A_Crim_R_211.pdf
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I908fde31cc8111e08eefa443f89988a0&file=(2006)_227_CLR_373.pdf
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I908fde31cc8111e08eefa443f89988a0&file=(2006)_227_CLR_373.pdf
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I9069b890cc8111e08eefa443f89988a0&file=(2006)_80_ALJR_1250.pdf
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Section 10A(1) 

Section 10A(1) Code, which was inserted shortly after the decision in Barlow10 

(although the amending bill was introduced before the High Court’s decision), 

provides that the criminal responsibility of a secondary party under s 7 extends to 

any offence that, on the evidence admissible against him is either the offence proved 

against the principal offender “or any statutory or other alternative to that offence.”  

While the meaning of the sub-section is far from clear, it does seem that its effect 

includes enabling a jury to convict of a lesser offence when the secondary offender’s 

intent as an aider, counsellor or procurer extends no further than that offence. It does 

not allow a person charged under s 7(b) (c) or (d) to be convicted of an offence 

which, though technically a statutory alternative, is independent in its factual basis of 

the offence committed by the principal offender.11 

“Offence” should be given the same meaning in both ss 7 and 8 Code, that is “the 

element of conduct (an act or omission) which, if accompanied by prescribed 

circumstances, or if causing a prescribed result or if engaged in with a prescribed 

state of mind, renders a person engaging in the conduct liable to punishment”.12 

Section 10A(2) 

Section 10A(2) Code provides that a defendant’s criminal responsibility under s 8 

“extends to any offence that, on the evidence admissible against him or her, is a 

probable consequence of the prosecution of a common intention to prosecute an 

unlawful purpose, regardless of what offence is proved against any other party to the 

common intention".  

Consistently with the analysis in Barlow, it follows that a defendant may be found 

guilty of the principal offence to the extent that its elements were the probable 

consequence of a common intention to prosecute an unlawful purpose. So, in the 

case of murder under s 302(1)(a), the “nature” of the offence for the purposes of s 8 

is to be regarded as consisting of the elements of murder (unlawful killing plus 

intent), rather than murder itself.13 

A defendant charged under s 302(1)(a) may be convicted of manslaughter, 

notwithstanding that the principal offender is convicted of murder, if intentional killing 

was not a probable consequence of their mutual plan but an unlawful killing, 

objectively speaking, was.14 

Where acts of violence escalate beyond the level of force initially contemplated, it is 

necessary, before a secondary party can be held criminally responsible under s 8, 

 
10  Barlow (1997) 188 CLR 1 at 9. 
11  R v Sullivan & Marshall [2002] 1 Qd R 95; [2000] QCA 393. 
12  Barlow; Sullivan & Marshall. 
13  R v Brien & Paterson [1999] 1 Qd R 634 at 645. 
14  It is, conversely, conceivable that the secondary party may be guilty of a more serious offence 

than the principal offender:  See Barlow at 14, eg. diminished responsibility.  See R v Hallin 
[2004] QCA 18. 

http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I6e230070cc8111e08eefa443f89988a0&file=(1997)_188_CLR_1.pdf
http://0-www.lexisnexis.com.catalogue.sclqld.org.au/au/legal/results/docview/attachRetrieve.do?csi=267696&A=0.8021707803501733&ersKey=23_T25567323964&urlEnc=ISO-8859-1&inline=y&smi=17320&componentseq=1&key=4CHJ-DH90-TWGM-J127-00000-00&type=pdf&displayType=full_pdf&lni=4CHJ-DH90-TWGM-J127&docTitle=R.%20v%20SULLIVAN%20and%20MARSHALL%20-%20%5b2002%5d%201%20Qd%20R%2095%20-%2029%20September%202000&altRendition=Y
http://archive.sclqld.org.au/qjudgment/2000/QCA00-393.pdf
http://0-www.lexisnexis.com.catalogue.sclqld.org.au/au/legal/results/docview/attachRetrieve.do?csi=267696&A=0.07805425136571986&ersKey=23_T25567330366&urlEnc=ISO-8859-1&inline=y&smi=17320&componentseq=1&key=4BKR-DVC0-TWGM-J05F-00000-00&type=pdf&displayType=full_pdf&lni=4BKR-DVC0-TWGM-J05F&docTitle=R.%20v%20BRIEN%20and%20PATERSON%20-%20%5b1999%5d%201%20Qd%20R%20634%20-%2028%20April%201998&altRendition=Y
http://archive.sclqld.org.au/qjudgment/2004/QCA04-018.pdf
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that the jury be satisfied he shared in the expanded intention to inflict such greater 

violence.15 

Where the prosecution relies on s 8 responsibility in relation to a murder charge 

brought under s 302(1)(b) (“death … caused by means of an act done in the 

prosecution of an unlawful purpose, which act is of such a nature as to be likely to 

endanger human life”), the question as to what extent the elements of the offence 

were a probable consequence of the unlawful purpose, will entail a consideration of 

whether it was a probable consequence that an act of such a nature as to be likely to 

endanger human life as the act which caused death would occur.  If that element 

were missing, a secondary offender could not be convicted of murder but might be 

convicted of manslaughter.16 

Probable consequence 

The expression “a probable consequence” used in s 8 and s 9 Code was considered 

in Darkan v The Queen (2006) 227 CLR 373.   

The High Court said that the expression “a probable consequence” –  

does not mean a consequence likely to happen on the balance of probabilities 

(which would be unduly generous to a defendant); and  

means more than a real or substantial possibility (a test which would be unduly harsh 

to a defendant).   

The expression “a probable consequence” means the occurrence of the 

consequence is probable in the sense that it could well happen: at [81] –  

“It is not necessary in every case to explain the meaning of the expression ‘a 

probable consequence’ to the jury.  But where it is necessary or desirable to 

do so, a correct jury direction under s 8 would stress that for the offence 

committed to be ‘a probable consequence’ of the prosecution of the unlawful 

purpose, the commission of the offence had to be not merely possible, but 

probable in the sense that it could well have happened in the prosecution 

of the unlawful purpose.  And where it is desirable to give the jury a direction 

as to the meaning of the expression ‘a probable consequence’ in s 9, a correct 

jury direction would stress that for the facts constituting the offence actually 

committed to be ‘a probable consequence’ of carrying out the counselling, 

they had to be not merely possible, but probable in the sense that they 

could well have happened as a result of carrying out the counselling.” 

Defences raised on the evidence 

Since the decision in O’Dea v Western Australia [2022] HCA 24, in multiple 
defendant trials, trial judges should be alert to the potential difficulties in determining 
if defences are raised/apply to a particular defendant. 

 
15  R v Ritchie [1998] QCA 188. 
16  Brien & Paterson. 

http://archive.sclqld.org.au/qjudgment/1998/QCA98-188.pdf
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What follows are legislative references adapted to references to the Criminal Code 
(Qld). 

In circumstances where the prosecution allege that a person (X) is an offender under 
s 7(1)(a) of the Code and the defendant (Y) contends there is evidence that is 
capable of engaging an authorisation, justification or excuse for X’s conduct, and 
thus Y’s criminal responsibility, the judge should consider that in O’Dea - 

a. Kiefel CJ and Gageler J, at [24]-[27], analysed what was said in Pickett v 
Western Australia (2020) 270 CLR 323 about the criminal liability of the actor 
and concluded that: “If the personal circumstances of (the assumed s 7(1)(a) 
offender) in Pickett were irrelevant to the attribution of the act in question, so 
too must be any defence which may be raised by a particular participant.”  
Accordingly, they considered that the liability of an offender charged under s 
7(1)(b), (c) or (d) did not depend upon proof of the guilt of the s 7(1)(a) 
offender in that it did not matter whether the s 7(1)(a) offender relied on any 
authorisation, justification or excuse.  

b. On the other hand, Gordon, Edelman and Steward JJ, at [48], accepted that 
an offender charged under s 7(1)(c) could not be convicted if the s 7(1)(a) 
offender “was not criminally responsible because his acts – done in self-
defence or defence of another – were lawful.”  After considering the position at 
common law at [53]-[57], the early codification of the law in this and other 
jurisdictions at [58]-[62] and the decision in Pickett at [63]-[64], at [65]-[66] 
they held that there was a requirement for liability of a participant under s 
7(1)(b), 7(1)(c) or 7(1)(d) “that there be an offence committed by the other 
person”. Their Honour’s then drew a distinction between evidence raising an 
excuse on the part of the 7(1)(a) offender (meaning that an offence was 
committed but that the person was not criminally responsible) and a 
justification (meaning that the actions of the 7(1)(a) offender were lawful and 
no offence was committed). 

Although the judgment refers only to excuses under Chapter 5 of the Code, that may 
be due to the factual context that the Court was then considering. It is difficult to 
understand why the same reasoning would not apply to excuses found elsewhere in 
the Code. Excuses are usually identified in the Code by the use of the phrase “A 
person is not criminally responsible…” while justifications and authorisations are 
usually identified by the phrase “It is lawful …”.  

There is no express reference in either judgment to exculpatory provisions 
categorised as “authorisations”. Historically authorisations were considered to be 
similar to justifications and so they would likely be treated in both judgments in the 
same manner as justifications.  

It is suggested that this judgment does not directly impact the current application of s 
8 of the Code given the majority expressly limited its consideration to s 7(1)(b), (c) 
and (d) at [64] and the minority reasoning would not change the current approach. 

It therefore appears to be necessary on the trial of a person whose liability is 

particularised as arising under s 7(1)(b),(c) or (d) and where there is no evidence of 

the prior conviction of the s 7(1)(a) offender, for the trial judge to consider whether 
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the evidence in the trial raises any potential excuse or justification of the s 7(1)(a) 

offender’s conduct and, if there is, to determine if it arises as an excuse under the 

Code or as a justification and to frame the summing up around that determination. 

Note that it has previously been held that the tendering of a certificate of conviction 

under s 563 of the Evidence Act is not a legitimate means of proving the conviction 

of a s 7(1)(a) offender on the trial of a co-offender charged under s 7(1)(b), (c) or (d) 

– R v Kirkby [2000] 2 Qd.R. 57, [44], [82]. It is however arguable that the rationale 

behind that decision may be eroded to some extent by the decision in O’Dea but it is 

not clear that it would necessarily be overruled. 

Withdrawal as a Party to the Offence 

Whether the defendant has withdrawn from a common purpose, or from a role 

enabling, aiding, counselling or procuring an offence, may arise as a question of fact 

relevant to whether the offence has been committed, rather than as constituting a 

defence.  The question of what amounts to effective withdrawal has met with 

different answers in relation to s 7 and s 8 liability, although it is clear that a mere 

change of mind is not sufficient.  

In White v Ridley (1978) 140 CLR 342, Gibbs J’s view was that an accused would 

not be liable if he had given a timely countermand to the innocent agent whom he 

had procured to commit a crime and had done whatever was reasonably possible to 

counteract the effect of his earlier actions. But Stephen and Aickin JJ considered it 

necessary that he take steps which were actually effective to prevent his conduct 

resulting in the crime, so that if it occurred it was attributable to some new cause.  

The Gibbs approach was taken by Thomas J in R v Menniti [1985] 1 Qd R 520, while 

the Stephens/Aickin formulation was followed by Derrington J in the same case.  The 

less stringent approach adopted by Gibbs J seems, generally, to have been 

preferred by State courts dealing with liability of the s 7 kind.17  

It is questionable whether either approach should be applied to withdrawal for the 

purposes of s 8.  In R v Saylor [1963] QWN 14, the Court of Criminal Appeal held 

that a defendant relying on dissociation from a common purpose must be able to 

point to evidence showing “that he made to the other party an unequivocal ‘timely 

communication’ of his intention to abandon the common purpose”. There was no 

suggestion that steps to counteract the common purpose were also required.  In R v 

Menniti, Thomas J pointed out that withdrawal was more readily effected in common 

purpose cases “because the destruction (by countermand or otherwise) of the 

common purpose may mean that the eventual crime was not committed in the 

prosecution of that common purpose”. Consistently with that view, in R v Emelio  

(2012) 222 A Crim R 566;  [2012] QCA 111, Dalton J, with the agreement of 

McMurdo P and Muir JA, observed that there was a distinction between what was 

necessary to show withdrawal under s 7 and that under s 8, because the relevance 

 
17  Croxford v The Queen (2011) 34 VR 277; [2011] VSCA 433; R v Heaney & Ors [1992] 

2 VR 531; R v Wilton (1993) 64 A Crim R 359. 

http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I4a647560cc8111e08eefa443f89988a0&file=(1978)_140_CLR_342.pdf
http://0-www.lexisnexis.com.catalogue.sclqld.org.au/au/legal/results/docview/attachRetrieve.do?csi=267696&A=0.16390238599631568&ersKey=23_T25567338248&urlEnc=ISO-8859-1&inline=y&smi=17320&componentseq=1&key=4BKR-DVB0-TWGM-J0N1-00000-00&type=pdf&displayType=full_pdf&lni=4BKR-DVB0-TWGM-J0N1&docTitle=R.%20v%20MENNITI%20-%20%5b1985%5d%201%20Qd%20R%20520%20-%206%20December%201984&altRendition=Y
http://0-www.lexisnexis.com.catalogue.sclqld.org.au/au/legal/docview/getDocForCuiReq?lni=4BXP-V0K0-TWGN-600H&csi=267716&oc=00240&perma=true
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I826e62502d2c11e3a707f08032e742e8&file=(2012)_222_A_Crim_R_566.pdf
http://archive.sclqld.org.au/qjudgment/2012/QCA12-111.pdf
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of withdrawal to a case under s 8 was to show that the common purpose had come 

to an end before the commission of an offence.   

On the other hand, in R v Tietie (1988) 34 A Crim R 438, the New South Wales 

Court of Criminal Appeal held that a jury was properly directed that an accused had 

not withdrawn from the common purpose unless he had made a timely 

communication of his withdrawal and done what he could reasonably do to dissuade 

the others from continuing with the unlawful purpose.  The court relied on Gibbs J’s 

judgment in White v Ridley, and did not draw any distinction between common 

purpose and accessorial offending of the kind with which s 7 deals.  In a dissenting 

judgment in Miller v Miller (2011) 242 CLR 446 (the case did not turn on this point) 

Heydon J described s 8(2) of the Criminal Code WA as reflecting the equivalent 

common law rule; it absolves a defendant of liability only if, having withdrawn from a 

common unlawful purpose, he takes all reasonable steps to prevent the commission 

of the offence. 

Logically, however, if the defendant withdraws before the offence is committed and 

communicates that withdrawal, it would seem to follow that, whether or not he takes 

any steps to prevent its occurrence, the offence was not committed in the 

prosecution of any common purpose to which he was a party.  
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Suggested Direction - Section 7 

(Read the section or relevant parts to the jury). 

General 

This section extends criminal responsibility to any person who is a party 
to an offence.  The section makes each of the following persons guilty of 
an offence: 

Each person who actually does the act (or makes the omission) which 
constitutes the offence.18  

Each person who does an act (or makes the omission) for the purpose of 
enabling or aiding another to commit the offence. 

Each person who intentionally aids another to commit the offence. 

Each person who counsels or procures another to commit the offence. 

So, it is not only the person who actually does a criminal act (or makes a 
criminal omission) who may be found guilty of an offence.  Anyone who 
aids – that is, assists or helps or encourages – that person to do it may 
also be guilty of the (same or a less serious) offence if they did it for the 
purpose of, or with an intention to, aid. Anyone who counselled or procured 
the commission of the offence may also be guilty of it.19 

Aiding (general) 

That is the basis on which the defendant is charged with [offence] in the 
case before you.  The prosecution argues that, although it was not the 
defendant who actually committed the [offence], the defendant is also guilty 
of [that offence] because he aided [the alleged principal offender] to commit 
it. 

Proof of aiding involves proof of acts and omissions intentionally directed 
towards the commission of the principal offence by the perpetrator, and 
proof that the defendant was aware of at least the essential matters 
constituting the crime in contemplation.20  To aid means to assist or help.21   

The prosecution do not need to prove that the person who actually 
committed the offence has also been convicted.22  It is enough if the 
prosecution proves, not necessarily the identity of the perpetrator, but that 
there was a principal offender or perpetrator, and proof of the commission 
of an offence by that someone, and that the defendant aided that person to 
commit it.  The prosecution must prove that that other perpetrator was 

 
18  O’Dea v Western Australia [2022] HCA 24, [69]. 
19  See Barlow v The Queen (1997) 188 CLR 1 (now apparently confirmed by s 10A of the       

Code). 
20  R v Tabe (2003) 139 A Crim R 417 at [12]. 
21  R v Sherrington (2003) 139 A Crim R 417, [2001] QCA 105. 
22  R v Lopuszynski (1971) 26 LGRA 237. 
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guilty of committing the offence by evidence which is admissible against 
the defendant.23 

The prosecution must prove that the defendant knew that the type of 
offence which was in fact committed was intended; but not necessarily that 
that particular offence would be committed on that particular day at that 
particular place.24  It is not enough if the prosecution prove the defendant 
knew only of the possibility that the offence might be committed.  

S 7(1)(b) and (c) direction (shorter version) 

You may find the defendant guilty of the [offence] only if you are satisfied 
beyond reasonable doubt of four things.  The first is that [an identified or 
unidentified perpetrator] committed the offence; that is, that [the perpetrator] 
[outline elements of offence].  The second is that the defendant either in some 
way assisted [the perpetrator] to [commit offence] or did an act with the 
purpose of assisting or enabling him to [commit offence] even if that act did 
not in fact assist.25  The third is that he assisted or did the act with the 
intention of helping [the perpetrator] to [commit the offence].26 The fourth is 
that, when he assisted [the perpetrator] or did the act with that purpose, the 
defendant knew27 that [the perpetrator] intended to [identify acts of which 
offence is comprised].   

As to the first two, there is evidence [outline elements of offence as to which 
there is evidence of assistance]. 

However, the defendant can be found guilty of the [offence] only if you are 
satisfied beyond reasonable doubt that, when he [identify respects in which 
the defendant is said to have given assistance] did so intending to help [the 
perpetrator], knowing [the perpetrator] was going to [identify acts, and intent if 
relevant, constituting offence].   If you are not satisfied that the defendant 
knew that [the perpetrator] meant to do those things, or if you have a 
reasonable doubt about it, then you must find him not guilty of [the offence 
charged].28 

S 7(1)(b) direction (expanded version) 

The prosecution must prove to your satisfaction beyond reasonable doubt 
each of the following things:  

1. that [the identified perpetrator or an unidentified perpetrator] committed 
the offence. 

 
23  R v Buckett (1995) 132 ALR 669 at 676. 
24  R v Ancuta [1991] 2 Qd R 413. 
25  Generally, mere presence during the commission of a crime by another is not of itself 
sufficient to involve criminal responsibility as an aid under s 7; but is nevertheless capable of affording 
some evidence to that effect; Jefferies v Sturcke [1992] 2 Qd R 392 at 395. 
26  R v Roberts & Pearce [2012] QCA 82 at [170]-[171]. 
27  See Lowrie [2000] 2 Qd R 529. 
28  R v Jeffrey [2003] 2 Qd R 306; [1997] QCA 466; Lowrie [2000] 2 Qd R 529. 
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2. that the defendant did acts or made omissions for the purpose of 
enabling or aiding that person to commit the offence, even if those 
acts or omissions did not in fact assist. 

3. that the defendant did so with the intention to aid [the alleged 
perpetrator or unidentified perpetrator] to commit the offence. 

4. that the defendant had actual knowledge or expectation of the 
essential facts of that offence, that is, all the essential matters which 
make the acts done a crime,29 (including [where relevant] the state 
of mind of the [alleged perpetrator or unidentified perpetrator])30 when 
that person committed the offence.  

S 7(1)(c) direction (expanded version) 

The crown must prove to your satisfaction beyond reasonable doubt that: 

1. [the identified or alleged perpetrator, or an unidentified perpetrator] 
[committed the offence]. 

2. the defendant assisted [the perpetrator] to [commit offence]  

3. that when the defendant assisted [the perpetrator], he did so 
intending to help him to [commit the offence]31 

4. that the defendant had actual knowledge or expectation of the 
essential facts of the principal offence, (including, [where relevant] 
the state of mind of the principal offender). 32 

Counselling s 7(1)(d) 

For the prosecution to prove beyond reasonable doubt that the defendant 
is guilty because he counselled33 [the perpetrator] to commit the offence of 
[identify offence], the prosecution must prove beyond reasonable doubt:  

1. [the perpetrator] committed the offence of …… [acts which constitute 
the offence, with intent if relevant]. 

2. that the defendant counselled, in the sense of urging or advising [the 
perpetrator] to commit that offence. 

3. that [the perpetrator] committed that offence after being urged or 
advised by the defendant to commit [that offence or an offence of – 
describe offence]. 

 
29  R v Giorgianni (1984-5) 156 CLR 473 at 482. 
30  R v Stokes and Difford (1990) 51 A Crim R 25; R v Pascoe [1997] QCA 452. 
31  R v Roberts & Pearce [2012] QCA 82 at [170]-[171]. 
32  R v Beck [1990] 1 Qd R 30 at 38 and R v Tabe (2003) 139 A Crim R 417,[2003] QCA 356 at 
[36], judgment of Mackenzie J. 
33  In R v Georgiou (2002) 131 A Crim R 150; [2002] QCA 206 the Court of Appeal suggested 
that explanation for the meaning of “counselled” was not essential; while noting that Gibbs J used the 
terms “urged” or “advised” in Stuart v The Queen (1976) 134 CLR 426 at 445. “Counsel” involves 
intentional participation: see R v Hawke [2016] QCA 144 at [37] – [39], [58].  
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4. that [the perpetrator] committed the offence when carrying out that 
counsel. 

[Section 7(1)(d) direction combined with s 9] 

that the facts constituting the offence actually committed [by the 
perpetrato]) were a probable consequence of carrying out the counsel given 
by the defendant.  A probable consequence is more than a mere possibility.  
For a consequence to be a probable one, it must be one that you would 
regard as probable in the sense that it could well have happened.  So, the 
facts constituting the offence actually committed [by the perpetrator] must 
be shown to be “a probable consequence” of carrying out the counselling, 
in the sense that they could well have happened as a result of carrying out 
the counselling. 34 

In considering whether the defendant urged or advised the perpetrator to 
commit [the offence] you must consider with care what it was that the 
defendant urged or advised [the perpetrator] to do, if anything.  

S 7(1)(d) counselling with s 9 – example  

In the present case, the defendant did not tell [the perpetrator] to kill [the 
victim] or to injure him seriously; but the question for you is whether the 
killing of [the deceased] by [the perpetrator] with an intention to kill or do 
grievous bodily harm to him was a probable consequence of his carrying 
out the defendant’s plan to assault [the deceased] with a baseball bat.   In 
law each of them has taken to have murdered [the deceased] if (but only if) 
murdering [the deceased] was a probable consequence of [the perpetrators] 
carrying out the defendant advising or urging to give [the deceased] a 
beating. 

A probable consequence is more than a mere possibility.  For a 
consequence to be a probable one, it must be one that you would regard 
as probable in the sense that it could well have happened.  So, the facts 
constituting the offence actually committed must be shown to be “a 
probable consequence” of carrying out the counselling, in the sense that 
they could well have happened as a result of carrying out the counselling. 

If you are left in doubt whether murder was a kind of offence that was a 
probable consequence of [the perpetrators] carrying out the defendant’s 
advice, then you may find the defendant guilty of the lesser offence of 
manslaughter.  For that you need to be satisfied beyond reasonable doubt 
that [the perpetrator’s] killing of [the deceased], without any intention to 
cause death or grievous bodily harm, was the probable consequence of 
carrying out the advice to give [the deceased] a beating.  If you are left with 
a reasonable doubt about that, then you must return verdicts of not guilty 
of murder and not guilty of manslaughter.  

 
34  See Darkan v The Queen (2006) 227 CLR 373; (2006) 80 ALJR 1250 at [72]-[81], [130] - 
[132]. 
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S 7(1)(d): procure  

To procure means to bring about, cause to be done, prevail on or persuade, 
try to induce.  To procure means to procure by endeavour.  You procure a 
thing by setting out to see that it happens and taking the appropriate steps 
to produce that happening.35 

Procuring involves more than mere encouragement, and means successful 
persuasion36 to do something.  You may find the defendant guilty of the 
[offence charged] on the basis of procuring only if you are satisfied beyond 
reasonable doubt of these things: 

That [the perpetrator, identified or unidentified] committed the offence; 

That the defendant procured [that perpetrator] to commit that offence by 
successfully persuading [the perpetrator] to do it and thereby bringing 
about the commission of the offence; 

The defendant knew that [the perpetrator] intended to [commit the acts 
constituting the offence]. 

Presence at scene - aiding by encouraging  

A defendant may assist or aid another by giving actual physical assistance 
in the commission of an offence, but it is not necessary for the crown to 
show actual physical assistance.  Wilful encouragement can be enough, 
certainly if the defendant intended that [the perpetrator] should have an 
expectation of aid from the defendant in the commission of [the offence]. 

Where the prosecution alleges aiding by encouragement, such as from the 
presence of the person charged at the commission of the offence, the 
prosecution must prove both that the person charged as an aider did 
actually encourage the perpetrator in the commission of the offence, such 
as by presence at the scene; and also that the person charged intended to 
encourage the commission of that offence [by his or her presence].37 
Voluntary and deliberate presence during the commission of a crime 
without opposition or real dissent may be evidence of wilful 
encouragement or aiding.38 

Assault by a number of persons resulting in the victim’s death 

Where more than one defendant is charged under s 7(1)(a) 

[As I earlier explained] proof of causation requires not that a defendant’s 
acts (or omissions) were the sole cause of death but rather than they were 
a substantial or a significant cause of death or contributed substantially to 
the death.  Therefore, it you are satisfied, beyond reasonable doubt, that 

 
35  R v F; Ex Parte A-G [2004] 1 Qd R 162.  
36  R v Adams [1998] QCA 64 at [6]. See also R v Oberbillig [1989] 1 Qd R 342 at 345; R v F; ex 

parte Attorney-General (Qld) [2004] 1 Qd R 162 at [58], R v Hawke [2016] QCA 144.  
37  R v Clarkson, Carroll, and Dodd (1971) 55 Cr App R 445; R v Beck [1990] 1 Qd R 30. 
38  R v Beck at [37]. 
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the acts [or omissions] of a defendant were a substantial cause of death, the 
possibility that the acts [or omissions] or another [or others] may also have 
contributed substantially to death will not excuse a defendant from 
criminal responsibility. 

For the prosecution to establish criminal responsibility for murder under s. 
7(1)(a) it is necessary for it to prove that the act/s (or omission/s) that you 
find were done by him or her were a substantial and unlawful cause of 
death and that they were done with an intention to cause death or grievous 
bodily harm. 

Where one or more defendants are charged under s. 7(1)(b) or (c) 

For the prosecution to establish criminal responsibility for murder under 
either s 7(1)1(b) or (c) it is necessary for it to prove that the defendant 
committed his act to enable or aid one or more of the others to kill or do 
grievous bodily harm to the victim, knowing that that other or others 
intended to kill or inflict grievous bodily harm upon the victim.  It is not 
necessary to prove that the defendant himself had such an intention; it is 
sufficient (and necessary) that the defendant knew that one or more of the 
others had it and that, knowing this, did an act to aid or enable that or those 
others to kill or do grievous bodily harm.39 

  

 
39  This direction follows the decision in R v Pascoe [1997] QCA 452. 

http://archive.sclqld.org.au/qjudgment/1997/QCA97-452.pdf
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Suggested Direction - Section 8 

Read the section to the jury: 

So, if two or more people plan to do something unlawful together and, in 
carrying out the plan, an offence is committed, the law is that each of those 
people is taken to have committed that offence if (but only if) it is the kind 
of offence likely to be committed as the result of carrying out that plan.   

For the prosecution to prove the defendant guilty relying on this section, it 
is necessary for you the jury to be satisfied beyond reasonable doubt: 

1. that there was a common intention to prosecute an unlawful 
purpose. You must consider fully and in detail what was the alleged 
unlawful purpose, and what its prosecution was intended to involve; 

2. that (the offence charged) was committed in the prosecution or 
carrying out of that purpose.  You must consider carefully what was 
the nature of that actual crime committed; 

3. that the offence was of such a nature that its commission was a 
probable consequence of the prosecution of that purpose.40 

Common unlawful purpose 

Obviously, a great deal depends on the precise nature of any common 
unlawful purpose, proved by the evidence in the light of the circumstances 
of the case, particularly the state of knowledge of the defendant.41  It is the 
defendant’s own subjective state of mind as established by the evidence, 
which decides what was the content of the common intention to prosecute 
an unlawful purpose.42  That common intention is critical because it defines 
the restrictions on the nature of the acts done or omissions made which 
the defendant is deemed by the section to have done or made. 

When considering what any common intention was, and what was any 
common unlawful purpose, you should consider whether you are satisfied 
beyond reasonable doubt that the defendant agreed to a common purpose: 

(by way of example only) 

• that involved the possible use of violence or force; or 

• to carry out a specific act;43 or 

 
40  This direction combines what Gibbs J (and Mason J) wrote in Stuart v The Queen (1974) 134 

CLR 426 with the words of s 8. 
41  Jacobs J in Stuart v The Queen. 
42  So held in the joint judgment of Brennan CJ, Dawson and Toohey JJ in R v Barlow (1997) 188 

CLR 1 at 13. 
43  See R v Keenan (2009) 236 CLR 397 at [118]. 

http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I40ceff70cc8111e08eefa443f89988a0&file=(1974)_134_CLR_426.pdf
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I40ceff70cc8111e08eefa443f89988a0&file=(1974)_134_CLR_426.pdf
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I6e230070cc8111e08eefa443f89988a0&file=(1997)_188_CLR_1.pdf
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I6e230070cc8111e08eefa443f89988a0&file=(1997)_188_CLR_1.pdf
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I9b2733c0cc8111e08eefa443f89988a0&file=(2009)_236_CLR_397.pdf
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• that involved inflicting some serious physical harm on the victim.44 

Commission of the offence in the prosecution of the common unlawful 

purpose  

If you are satisfied beyond reasonable doubt there was a common intention 
to prosecute an unlawful purpose and what that was, you must ask if you 
are satisfied beyond reasonable doubt that an offence of [describe offence]45 
was committed in the prosecution or furtherance or carrying out that 
purpose. If you are so satisfied, then in considering whether you are 
satisfied beyond doubt that the nature of the offence committed was such 
that its commission was a probable consequence of the prosecution or 
furtherance or carrying out of the common unlawful purpose,46 the 
probable consequence is a consequence which would be apparent to an 
ordinary reasonable person with [the defendant’s] state of knowledge at the 
time when the common purpose was formed.  That test is an objective one 
and is not whether [the defendant] himself recognised the probable 
consequence or himself realised or foresaw it at the time the common 
purpose was formed.47 

Probable Consequence 

A probable consequence is more than a mere possibility.  For a 
consequence to be a probable one, it must be one that you would regard 
as probable in the sense that it could well have happened.  So, for the 
offence actually committed to be “a probable consequence” of carrying out 
the unlawful common purpose, the commission of the offence must be not 
merely possible, but probable in the sense that it could well have happened 
in the prosecution of the unlawful purpose.48 

Direction on alternative verdict open – s 10(A) 

If you are satisfied that acts constituting an offence were committed, and 
that the commission of those acts was the probable consequence of the 

 
44  See R v Keenan. Care must be taken in identifying the common intention by focusing only on 

the means used to effect the common unlawful purpose (per Hayne J  at [85]). Where a method 
by which physical harm is to be inflicted has been discussed, or may be inferred as intended, it 
does not follow that the use of other means will prevent a person being held criminally 
responsible. In some cases the means intended to be used may permit an inference as to the 
level of harm intended (per Kiefel J at [121]). An inference about the level of harm involved in 
the common purpose to be prosecuted may be drawn from the general terms in which an 
intended assault is described, the motive for the attack and the objective sought to be 
achieved, amongst other factors (per Kiefel J at [120]). 

45  Refer to the act or omission and its nature, the harm it causes and the intention with which it is 
inflicted.  Where, for example, the act is one of shooting, the question for the jury may be 
whether the shooting which caused grievous bodily harm was an offence of such a nature that 
its commission was a probable consequence of the common purpose, such as it is found to be 
(per Kiefel at [132, 133]). 

46  See R v Keenan.  
47  See the caution in R v AAP [2013] 1 Qd R 244; [2012] QCA 104 at [27] against leading the jury 

to consider the defendant’s view of probable consequence; and see also Stuart v The Queen at 
453-5, (Jacobs J); R v Pascoe [1997] QCA 452 (McPherson JA at 9; Davies JA at 12). 

48  See Darkan v The Queen (2006) 227 CLR 373; 80 ALJR 1250 at [72]-[81], [130]- [132]. 

http://0-www.lexisnexis.com.catalogue.sclqld.org.au/au/legal/results/docview/attachRetrieve.do?csi=267696&A=0.29273633479805017&ersKey=23_T25567279012&urlEnc=ISO-8859-1&inline=y&smi=17320&componentseq=1&key=5859-6031-DY5B-03VK-00000-00&type=pdf&displayType=full_pdf&lni=5859-6031-DY5B-03VK&docTitle=R%20v%20AAP%20-%20%5b2013%5d%201%20Qd%20R%20244%20-%2020%20April%202012&altRendition=Y
http://archive.sclqld.org.au/qjudgment/2012/QCA12-104.pdf
http://archive.sclqld.org.au/qjudgment/1997/QCA97-452.pdf
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I908fde31cc8111e08eefa443f89988a0&file=(2006)_227_CLR_373.pdf
http://0-www.westlaw.com.au.catalogue.sclqld.org.au/maf/wlau/app/blob?blobguid=I9069b890cc8111e08eefa443f89988a0&file=(2006)_80_ALJR_1250.pdf
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prosecution of the unlawful common purpose, it does not matter that the 
actual perpetrator who committed those acts did so with a specific intent, 
where the fact the perpetrator had that intent was not itself either 
subjectively agreed or an objectively probable consequence of the 
prosecution of that unlawful common purpose.  The defendant can still be 
convicted of the offence constituted by those acts, but not the offence of 
committing those acts with that extra specific intent, where that specific 
intent was not an agreed or probable consequence of carrying out that 
purpose.   

For example, if you are satisfied beyond reasonable doubt that in fact a 
murder occurred, which is an unlawful killing of another person committed 
by a perpetrator who intended to cause the victim death or grievous bodily 
harm, you must obviously ask yourselves whether you are satisfied 
beyond reasonable doubt that that offence of unlawful killing with that 
specific intent was objectively a probable consequence of the prosecution 
of the subjectively agreed unlawful purpose held in common, if any, which 
you have found to exist.  If you were so satisfied, (and satisfied of other 
relevant matters) you could find the defendant guilty of murder.   

However, if you are not so satisfied, you would then consider whether the 
commission of an offence of manslaughter was a probable consequence 
of carrying out the agreed unlawful purpose.  Manslaughter is an offence 
of unlawful killing when one person kills another in circumstances not 
authorised, justified, or excused by law.  There is no element of intention 
to kill or do grievous bodily harm in manslaughter.  

If you were satisfied beyond reasonable doubt that an unlawful killing of 
another person in circumstances which would amount to manslaughter, 
and the acts constituting such an offence, were committed, and that the 
commission of those acts and that offence of manslaughter was 
objectively a probable consequence of prosecuting the subjectively agreed 
unlawful purpose, then you could find the defendant guilty of 
manslaughter; even though satisfied that the actual perpetrator went 
beyond the agreed or probable consequences and committed the more 
serious offence of murder. 

Direction on group assault resulting in death  

For the Crown to prove beyond reasonable doubt that the defendant is 
guilty of murder on the basis of s 8, it must prove to your satisfaction 
beyond reasonable doubt that a probable consequence of the prosecution 
of the common purpose of assaulting [the deceased] must have been that 
one or more of the people attacking [the deceased] would have the intention 
of doing [the deceased] at least grievous bodily harm.  The relevant 
common intention which must be proven beyond reasonable doubt, 
contemplated by s 8 and necessary to support a verdict of guilty of murder, 
is one to commit an assault of sufficient seriousness that an intention to 
cause death or grievous bodily harm on the part of at least one or more of 
those attacking [the deceased] was a probable consequence of the 
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prosecution of that purpose.  If that probable consequence is absent, but 
the assault the subject of the common intention was nevertheless of 
sufficient seriousness that a death was the probable consequence and it 
occurred, the proper verdict is manslaughter.  It is not necessary in either 
case that those consequences were intended or even foreseen by the 
defendant.49 

[Example]:  

Here the evidence is that the defendant and [X] planned to [commit the 
offence] together, and, in carrying out that plan together, [X] murdered [the 
deceased].  In those circumstances, the defendant is in law taken to have 
murdered [the deceased] if (but only if) murdering someone was the kind of 
offence that was a probable consequence of carrying out the plan to 
[commit the offence]. 

If you are satisfied of those matters, then the offence committed by the 
defendant [or by each of the defendants] is murder.  I have already told you 
that murder is killing someone with the intention of causing death or doing 
grievous bodily harm.  If you are not satisfied that murder, in the sense of 
killing with such an intention, was the kind of offence that was a probable 
consequence of carrying out such a plan, then you may find the defendant 
guilty (if at all) only of the lesser offence of manslaughter.  For that, you 
would have to be satisfied that death was something that was likely to 
result from carrying out the plan.50 

Here the defendant may be found guilty of murdering [the deceased] if (but 
only if) you are satisfied beyond reasonable doubt that killing him with that 
intention was something that was a probable consequence of carrying out 
the plan to [commit the offence].  If you are not satisfied of that, then you 
may find the defendant guilty at most only of manslaughter. 

If you are left in doubt whether murder was the kind of offence likely to 
result from carrying out their plan, then you may find the defendant guilty 
of the lesser offence of manslaughter.  For that you need to be satisfied 
beyond reasonable doubt that killing [the deceased], without any intention 
to cause death or grievous bodily harm, was something that was a probable 
consequence of carrying out the plan to [commit the offence]. If you are left 
with a reasonable doubt about that, then you must return verdicts of not 
guilty of murder and not guilty of manslaughter. 

 

 

 
49  This direction is taken from R v Pascoe [1997] QCA 452. 
50 Where there is an "escalating" plan or intention, it is essential that the defendant be proved to 
have been a party to that expanded intention: R v Ritchie [1998] QCA 188. 

http://archive.sclqld.org.au/qjudgment/1997/QCA97-452.pdf
http://archive.sclqld.org.au/qjudgment/1998/QCA98-188.pdf

