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PREFACE

By letter of appointment by the Chief Magistrate dated 19 May 2000, made
pursuant to section 10 of the Drug Rehabilitation (Court Diversion) Act 2000, | am
the pilot program magistrate responsible for the preparation of this report. Unless
otherwise indicated in the text a reference to the pilot program magistrate is a
reference to me.

This is the final report of the pilot program (Drug Court) magistrate pursuant to
section 46 of the Drug Rehabilitation (Court Diversion) Act 2000. Section 46
provides:

46 Report on Act’s operation by pilot program magistrate

(1) A pilot program magistrate must prepare a report on the Act's
operation.

(2) The report may deal with any aspect of this Act’'s operation that the
magistrate considers appropriate.

(3) A final report outlining the review must be prepared before the expiry
of this Act.

(4) The magistrate must give a copy of the final report to the Minister.

(5) The Minister must table a copy of the final report in the Legislative
Assembly within 14 days after receiving it.

This report, therefore, reviews the operation of the Drug Rehabilitation (Court
Diversion) Act 2000 and, in the process, details the development, implementation
and progress of the Drug Court pilot program established under that Act, and
examines options for further improvement and reform.

The report also includes case illustrations, not individual case studies. The
general consensus among Drug Court team members and members of the Drug
Court Reference Group (the government steering committee) was that
irrespective of whether a person has graduated from the Drug Court program his
or her recovery is ongoing. Consequently, it was thought, it may be detrimental to
a person’s recovery and future employment prospects if he or she found
identifying material in a public report. The case illustrations are generalisations
based on my practical knowledge of many participants with common experiences
and bearing common personal histories.

The Cairns and Townsville pilot program courts have been in operation for only a
little over 6 months, have a significantly different model and do not yet have
statistically significant numbers for comparison purposes. Therefore, this report
will mostly concentrate on the original south east Queensland model which has
been in operation for a little over three years.

It has been an honour and a privilege to have been associated with the
development of the Drug Court pilot from its inception, through policy



development, drafting legislation, being appointed as a magistrate, implementing
the program and overseeing its evolution into an efficient working model.

| thank the present and former Attorneys-General, the Director-General of the
Department of Justice and Attorney-General, the Chief Magistrate and current
Acting Chief Magistrate for their timely actions and support as issues affecting
the outcomes of this pilot arose.

| acknowledge the co-operation, work and dedication by all Drug Court staff and
all government and non-government employees (past and present) associated
with the Drug Court pilot over the last four and a half years (inclusive of the
development stage), and to personally thank them for their efforts.

In particular, | would like to acknowledge the special contribution to the ongoing
development of the Drug Court made by the co-ordinators (for Queensland
Health, Department of Corrective Services, Queensland Police Service and Legal
Aid Queensland) and the assistance received to research and edit this report
from the Drug Court Manager Mr Greg Wiman and the Drug Court Co-ordinator
(Justice) Ms Amanda O’Brien, and to personally thank each for their efforts.

Finally, | give special thanks to my wife, Dr Christine Eastwood, for her patience,

wisdom and serenity.

John J Costanzo
Magistrate
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EXECUTIVE SUMMARY

This report is one of two evaluations of the Drug Court pilot required under the Drug
Rehabilitation (Court Diversion) Act 2000 (the Act).

The Australian Institute of Criminology (AIC) was contracted by the Department of
Justice and Attorney-General (the Department of Justice) to prepare the review required
under section 45 of the Act. Section 45 requires the Minister to ensure the Act's
operation is reviewed to decide whether the objects of the Act remain valid and to
evaluate the effectiveness of the provisions of the Act for achieving the objects. The
Minister must table the report in Parliament within 14 days after receiving it.

This report, by the pilot program magistrate pursuant to section 46 of the Act, also
reviews the operation of the Act and details the development, implementation and
progress of the Drug Court pilot program established under that Act, and examines
options for further improvement and reform.

With these two reports in hand, it is anticipated the Attorney-General and the
government will be armed with sufficient information to decide whether to continue the
program and, if so, what form it should take.

MAJOR FINDINGS

The major findings by the pilot program magistrate follow, with cross-references to the
body of the report in italics.

1. Demographics The cut-off date for new referrals for assessment to the Drug Court
and for the evaluation by the AIC was 31 December 2002. Of 555 referrals, 84.5% were
males and 15.5% were females. People who reported being Aboriginal or Torres Strait
Islanders represented 11.5% of total referrals. Intensive drug rehabilitation orders were
made for 264 individuals. While 43.2% had been terminated, 16.7% had graduated and
40.1% remained active participants. Of those remaining active, 67% were in Phase 1,
15% were in Phase 2 and 18% were in Phase 3 (see page 92).

At the time of publication, the Drug Court had produced over 60 graduates who
successfully completed all three stages of the program and therefore achieved the aims
of the Act.

2. Distribution Of 280 people granted an intensive drug rehabilitation order by the end
of March 2003, 86.8% were males and 13.2% were females. While 47.9% of programs
terminated, 18.9% graduated and 33.2% remained current active participants. Of those
remaining current, 50.5% were in Phase |, 31.2% in Phase Il, and 18.3% in Phase llI
(see page 93).

At 31 March 2003, a total of 242 people were determined to be ineligible because they
were either—

e assessed not drug dependant,

e charged with disqualifying offences,

e remitted to the arrest court (usually to opt for committal proceedings) or
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e dealt with in the usual way, that is, sentenced with other more appropriate
options, because they were not facing imprisonment owing to the nature of their
offending or criminal history (see page 12).

3. Excellent retention rates Compared to the usual retention rates in residential
rehabilitation programs of between 4% and 21%, the Drug Court has achieved retention
rates of over 50%. It has been said this is probably a function of the additional motivation
produced through the Drug Court whereby premature absconding from treatment results
in an inevitable sanction (see page 94).

4. Focused practices and procedures The Drug Court magistrates and department
co-ordinators have adopted a number of practices and initiatives which have resulted in
a downward trend in the average number of months participants take to achieve
successful completion (graduation) from the program. These included—

e Queensland Health (QH) and Department of Corrective Services (DCS)
assessors refined their assessment tools to detect who is not suitable for the
rehabilitation program.

e Pre-sentence reports have become better focussed and more informative for the
magistrate to make his or her own decision about the person’s suitability for the
rehabilitation program

e Case managers have become more experienced at seeing and foreseeing
problems and addressing them efficiently and proactively with their power of
issuing reasonable directions and by getting the person back into court quickly to
have issues resolved.

e A Bailed Early Referral into Treatment (BERIT) program for defendants referred
to the Drug Court who had to be placed on a waiting list (see below).

e A policy of ordering a re-assessment of any participant who has not graduated to
the next phase within four months.

e Less non-conforming conduct is now tolerated, resulting in termination
applications being made earlier than was previously the case.

e Regular inter-agency meetings to identify issues of concern to service providers
and to enhance the interface between government and non-government
organisations.

e Drug-testing procedures have been constantly updated to make it almost
impossible for participants to provide ‘bodgie’ urine samples. Also, more
randomisation of testing has made it more difficult for participants to attempt
timing drug usage between tests due to the short half-life of most common drugs.
In other words, such disincentives encourage participants to remain honest and
motivated to change (see page 97).

5. Improved time to graduation The minimum time taken to complete the three
phases of the Drug Court program was 9 months. The maximum time taken was 25
months. The average time taken to complete the three phases was 15 months. The
median time taken was 14 months. The overall trend has been for participants who
achieve graduation to have taken progressively less time to satisfactorily complete the
whole program (see page 100).
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Graduates from the Drug Court program, like others, had a history of breaching previous
court orders. A total of 36 individuals out of the first 50 graduates committed a total of 65
breaches of court orders before being granted the intensive drug rehabilitation order.
Ten out of the first 50 graduates had breached previous suspended sentences.
Likewise, 25 had breached previous bail conditions, usually by failing to appear, 12 had
not performed their community service and 17 breached probation orders, usually by
committing further offences. By itself, the fact someone has breached a previous
sentence is not sufficient grounds for exclusion (see page 102).

6. Alarming young age of first use There has been a very disturbing trend toward
commencement of use of illicit drugs at younger ages.

For amphetamine users, the youngest age of first use was merely 11. By age 16, the
peak age for first use, 41.3% of all amphetamine users had commenced amphetamine
use. By age 17 more than half of all amphetamine users had commenced amphetamine
use. Of those who classed amphetamines as their primary drug of choice, only 31% had
attempted any prior treatment before being referred to the Drug Court. The longest
period of amphetamine use among Drug Court participants had been for 24 years. (See
page 103)

For heroin users, the youngest age of first use was merely 12. By age 17, the peak age
for first use, 44.3% of all heroin users had commenced heroin use. By age 18 more than
half of all heroin users had commenced heroin use. Of those who classed heroin as their
primary drug of choice, 77.7% had attempted prior treatment (mainly due to the
Methadone maintenance program) before being referred to the Drug Court. The longest
period of heroin use among Drug Court participants had been for 30 years (see page
104).

For cannabis users, the youngest age of first use was merely 7. By the mere age of 13,
the peak age for first use, 40.5% of all cannabis users had commenced cannabis use.
By age 14 more than half of all cannabis users had commenced cannabis use. Only
8.4% of all cannabis users had attempted any prior treatment before being referred to
the Drug Court. In all 78.9% out of the 469 assessed by QH said they had used
cannabis at some time and only 3.5% of all cannabis users listed cannabis as their
primary drug of choice. The longest period of cannabis use among Drug Court
participants had been for 29 years (see page 107).

7. Non-graduate and community benefits Defendants whose programs have been
terminated are returning voluntarily to the service providers for residential treatment. It
should not be assumed that only graduates constitute ‘successes’ since it is highly likely
that many who did not complete treatment have made positive gains and may well return
to treatment of their own volition — which would probably not have happened had they
not been exposed to treatment through the Drug Court pilot (see page 107).

As at 31 March 2003, a total 4,063 hours of unpaid community service had been
undertaken by Drug Court participants. This equates to a $60,945 benefit put back into
the community. There were a total of 2,020 hours remaining to be completed (worth
$30,030) (see page 112).

The rate of offending has reduced dramatically during the period participants remained
on the program and the longer a person could be retained the greater the reduction.



Although most offenders would have actually served an immediate term of imprisonment
had there been no Drug Court, the majority of sentences were short enough to expect
offenders to have been released without treatment for their drug addictions and to have
continued to offend at a similar rate to their offending before being incarcerated (see
page 120).

Other community benefits gained as a direct result of the Drug Court program, for which
there is no accurate measure in monetary terms, included—

e Improvements in parenting skills;

e Family re-unification;

e A cessation of criminal activity, even where occasional drug use persists;

e Abstinence from drug abuse;

A reduction on the pressure on prison resources;

e Areduction in the drain on Child Welfare funds;

e Payment of restitution to victims;

e Repayment of debts to QH and Residential Tenancy Authority;

e Independent accommodation and reduced drain on public housing funds;

e A reduction in the likelihood that children will follow their parents and siblings into
a life of drug abuse and crime, and avoiding the future cost to society;

e Improvements in health and consequent reduction in the drain on public health
funds in future;

e Birth of 6 drug-free babies;

e Less drain on the Department of Families and DCS as these babies could have
been separated from their mothers causing more trauma for mother and child
and brought other social ramifications in the future;

e Healthy settled children attending school;

e Adults and children learning respect for authority;

e Employment and less drain on unemployment funds; and

e Further education and consequent self-esteem and sustained motivation for
improved employment and earning prospects (see page 114).

8. Bailed Early Referral into Treatment (BERIT) program By mid 2001, referrals to
the Drug Court far exceeded the imposed cap of 141 participants by some 85
defendants and would have been greater had the Chief Magistrate not issued a Practice
Direction to address the situation. These people were at high risk of relapsing while on a
Drug Court waiting list doing little or nothing about their drug problem. An initiative of the
pilot program magistrate was to implement a BERIT program with the use of resources
volunteered by the Salvation Army (a Positive Lifestyle program) and by making efficient
use of other existing programs and resources. Consequently, participants made an early
start in their recovery process when reported readiness to do so and the court got to see
if they were suitable for the more intensive Drug Court program. This early intervention
probably also contributed to the reduction in the average time taken to complete the
Drug Court program. The only shortfall was the inability of the DCS to drug test bailees
due to a lack of legislative power (see page 16).

9. Aboriginals and Torres Strait Islanders Because the North Queensland Drug
Court model only accepts defendants who have never been sentenced to a term of
imprisonment of more than six months, it was already likely to disqualify many
Aboriginals and Torres Strait Islanders because they represent a greater proportion of
the prison population compared to the general population in the community. All four pilot



program magistrates in North Queensland are concerned that the exclusion of Palm
Island residents, by recent deletion of the Palm Island postcode from the list of
prescribed postcodes in the regulation, will exclude even more Indigenous Australians
from the Drug Court program (see page 25).

More culturally relevant programs are also required in both North and South
Queensland.

10. Terminations could be identified earlier = The Drug Court pilot program has
demonstrated that in a therapeutic model of jurisprudence many people simply need to
be allowed more than one attempt to achieve rehabilitation. The difficulty is knowing how
to strike the correct balance and when to draw the line. A non-performing participant who
holds a position while the Drug Court is limited to a capped number of participants
deprives others of an opportunity to seek recovery by this process. While the Drug Court
team and magistrates have become more proficient at identifying those participants
whose programs should be terminated, more work needs to be done in this area to
maximize the efficient use of scarce resources, including a tighter policy concerning ex
parte terminations for absconders (see pages 35, 45).

11. New technologies need to be exploited Any Drug Court program is reliant on
technology to provide drug testing results quickly to ensure immediacy of consequences
for breaches of the court's orders. Greater advantage needs to be taken of the
availability of new technologies which can provide faster determination of urine test
results and of the authenticity of urine samples. These include Liquid
Chromatography/Double Mass Spectrometry instruments and testing for DNA and
gender (see pages 52, 55).

12. Keys to success The close and personal contact between participants and
magistrates (regular court reviews), immediacy of consequences for breaches of the
order (sanctions) and the encouragement and recognition given (rewards) to participants
have each proven to be integral and essential elements in the success of the Drug Court
program. By treating participants as individuals (and calling them ‘participants’ instead of
defendants’), with courtesy, praise, rewards and encouragement when earned, with swift
but fair sanctions and polite censure or admonishment when deserved, the frequent and
regular review process has been effective in teaching the value of honesty and in
building or rebuilding trust and respect for authority among many Drug Court participants
(see page 31, 58).

13. Whole-of-government and co-operation with NGOs Finally, the Drug Court pilot
has developed into a show case model for achieving co-operation between government
departments and between government and non-government organisations which share
a common purpose.
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RECOMMENDATIONS

This report identifies a number of improvements which could be adopted to further
enhance the effectiveness and efficiency of the Drug Court program.

Many suggestions and recommendations in this report do not require additional funding.
They may require a rethink about how some resources are allocated at present. Many of
the recommendations also do not involve political decisions.

The full list of recommendations follows.

Recommendation No. 1 (see page 6)
The Drug Court program should be implemented separately in each court in the current
pilot areas of Beenleigh, Ipswich and Southport.

Recommendation No. 2 (see page 6)
Each court should be presided over by a separate magistrate instead of the current
arrangement of one magistrate travelling to all three courts for the past three years.

Recommendation No. 3 (see page 6)

The number of sitting days per week in each court should be determined according to
any cap imposed on the number of treatment places available for inclusion in intensive
drug rehabilitation orders.

Recommendation No. 4 (see page 7)

The Drug Court budget should in future include a sum for training of magistrates and
other staff. This will be especially necessary if Drug Courts are to expand to other
regions.

Recommendation No. 5 (see page 10)
The QPS should be encouraged to finalise the appointment of permanent prosecutors
for each Drug Court. Also, the QPS may need to—
a. Clarify the precise role of prosecutors in referring courts, including being part of
the screening process
b. Improve mechanisms for communicating information and feedback between
prosecutors in the referring court and the Drug Court

Recommendation No. 6 (see page 10)
The QPS should be encouraged to provide appropriate training to prosecutors at the
local level before commencement of Drug Court duties.

Recommendation No. 7 (see page 13)

The referral process in the Drug Rehabilitation (Court Diversion) Act 2000 should be
amended to require referring magistrates to consider the same criteria as at present but
to order an assessment of dependency by Queensland Health and remand the
defendant before the Drug Court magistrate. If the Drug Court magistrate does not then
order a pre-sentence report by the Department of Corrective Services the defendant is to
be remanded back to the arrest court.

This recommendation is predicated on acceptance of the recommendation to have one

Drug Court magistrate in each Drug Court and on the magistrate being allowed sufficient
sitting time to manage a lengthy call-over/remand list.
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Recommendation No. 8 (see page 13)

The Drug Court manager should liaise with the Commissioner of Queensland Police and
the Department of Justice and Attorney-General to establish a mechanism to notify the
relevant Drug Court when a defendant who is subject to a Bail Act warrant issued by the
Drug Court is arrested and dealt with elsewhere.

Recommendation No. 9 (see page 14)

Consideration should be given to amending the referral rules in the Drug Rehabilitation
(Court Diversion) Act 2000 to prevent a person who absconds while on bail from
automatic referral back to the Drug Court for a period (for example, three months) from
the date of arrest. If a person is the subject of a termination order he or she should be
prevented from being re-referred to the Drug Court for a period (for example, six months)
from the date of arrest.

Recommendation No. 10 (see page 17)

Consideration should be given to implementing the Bailed Early Referral into Treatment
(BERIT) program in all courts so that drug dependant defendants have an opportunity to
show the court how genuine they are about seeking rehabilitation prior to being
sentenced. (Note: This recommendation is explored further below).

Recommendation No. 11 (see page 17)
The Positive Lifestyle Program (PLP) program should receive assistance from State
funding for inclusion in the Drug Court and BERIT programs.

Recommendation No. 12 (see page 17)

The Corrective Services Act 2000 should be amended to allow the Department of
Corrective Services to conduct drug testing if ordered as a condition of a bail undertaking
made in a BERIT Court or Drug Court.

Recommendation No. 13 (see page 18)

The Department of Corrective Services and other courts with no Drug Court jurisdiction
and powers should still be encouraged to follow the Drug Court pre-sentence report
format (as amended from time to time) in all matters in which a pre-sentence report is
ordered for the purpose of determining the appropriate sentence and treatment
conditions for a drug dependant defendant.

Recommendation No. 14 (see page 21)

The Drug Rehabilitation (Court Diversion) Act 2000 should be amended to allow the
Drug Court magistrate to deal, at his or her discretion, with all offences that may be dealt
with summarily, whether listed in section 552A or 552B of the Criminal Code, and
irrespective of who would normally have the election to proceed summarily under those
sections.

Recommendation No. 15 (see page 23)

The definition of ‘disqualifying offence’ in section 7 of the Drug Rehabilitation (Court
Diversion) Act 2000 needs to be expressed in clearer terms so they are not referred to
the Drug Court. A legislative example could be inserted in section 7, referring to the
offence of dangerous operation of a motor vehicle and how the referring magistrate
should make a specific inquiry into and determination about whether the offence is an
offence involving violence against another person. Facts for such an example could be
derived from one of the rulings referred to in the report.
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Recommendation No. 16 (see page 24)

The definition of ‘disqualifying offences’ in the Drug Rehabilitation (Court Diversion) Act
2000 should be amended to remove the distinction between summary and indictable
offences involving violence and allow the pilot program magistrate the discretion to
decide whether the violence or injury is such that a person should be excluded from
participation in the Drug Court program, including when the offence is assault
occasioning bodily harm.

Recommendation No. 17 (see page 25)

The Drug Rehabilitation (Court Diversion) Act 2000 should be amended to clearly state
the parliamentary intent of either limiting or expanding the areas from which Drug Court
participants are drawn and in which they may reside at the time of selection and during
participation in the program.

Note: This recommendation is subject to a further recommendation, below, about
running two concurrent Drug Court models in Queensland.

Recommendation No. 18 (see page 25)

If the postcode method of selection is to be maintained, the postcode 4059 for Red Hill
will need to be included to cover the Moonyah Drug Rehabilitation Centre. An alternative
is for the definition of ‘eligible person’ in section 6(1)(d) of the Drug Rehabilitation (Court
Diversion) Act 2000 to be amended to provide for not only prescribed postcodes but also
prescribed places. This would allow for rehabilitation centres to be prescribed outside the
postcode areas otherwise applying to everyone else, for example, Moonyah at Red Hill
and the Jesse Buddy Centre at New Farm.

Recommendation No. 19 (see page 26)

Palm Island should come within the prescribed postcodes in the Drug Rehabilitation
(Court Diversion) Regulation.

Means of access to participants residing on Palm Island should be improved or more
places made available for them in Townsville while they are participating in the intensive
drug rehabilitation program.

Recommendation No. 20 (see page 29)

The Drug Court Reference Group should be given the task of developing a larger list of
rewards for Drug Court participants. These could come from department funds and
sought from businesses in each Drug Court district. One way to encourage businesses
and community organisations to contribute may be to hold a community forum in each
district to explain the benefits the Drug Court has delivered in the local community.

Recommendation No. 21 (see page 31)

Consideration should be given by the Reference Group to developing a larger number of
alternative sanctions, for example, having a community custodial facility, similar to a half
way house. In appropriate circumstances participants could be detained but not forced to
mix with the general prison population. Importantly, they could also remain subject to
random urine drug tests and keep attending counselling and programs.

Recommendation No. 22 (see page 33)

To remove any doubt, the Drug Rehabilitation (Court Diversion) Act 2000 needs to be
amended to make it clear that section 84 of the Justices Act 1886 applies to remands
and adjournments for the purposes of proceedings under the Drug Rehabilitation (Court
Diversion) Act 2000.
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Recommendation No. 23 (see page 36)

Following the release of the official evaluation by Dr Toni Makkai (Australian Institute of
Criminology) the Department of Justice and/or the Reference Group should study all
relevant data and give consideration to amending the Act or to assisting the
development of Drug Court team policy which will help to sooner identify those programs
which should be terminated.

Recommendation No. 24 (see page 37)

The Queensland Police Service and Department of Corrective Services should be
directed to address the uniformity and consistency of their policies and guidelines for
determining when to make an application to terminate a Drug Court participant’s
intensive drug rehabilitation program.

Recommendation No. 25 (see page 37)
The Act should be amended to give Queensland Health standing to apply for termination
of a Drug Court participant’s intensive drug rehabilitation program.

Recommendation No. 26 (see page 39)
The following procedure should be followed to deal with breaches of prior orders and the
Chief Magistrate should be invited to formulate a Practice Direction in similar terms:.

a. At the first call-over after a person is referred to the Drug Court for assessment,
the prosecution must provide to the defence a copy of the defendant’'s criminal
history, highlighting any breaches of parole or suspended sentences.

b. The defence is to consult with the client to decide if the assessment is to
continue.

c. If so, then at the following call-over date, or any other mention date granted for
the purpose before a matter comes on for sentence (with an application to make
an intensive drug rehabilitation order), the Prosecution is to deliver to the defence
a copy of all relevant QP9 Court Briefs relating to any breach of suspended
sentence imposed in the Magistrates Court.

d. The Department of Corrective Services must be ready to prosecute any breach of
a community based order at the time of initial sentence.

e. The Department of Corrective Services must deliver the breach material to the
defence within the same timeframe as applies to the Prosecution above.

f. The prosecutor and defence counsel are expected to make submissions to the
pilot program magistrate about the preferred options for dealing with such
breaches and whether they should prevent a defendant from obtaining an
intensive drug rehabilitation order.

Recommendation No. 27 (see page 40)

Section 36 of the Drug Rehabilitation (Court Diversion) Act 2000 should be amended to
make it clear that section 161 of the Penalties and Sentences Act 1992 applies to
custody occurring during a Drug Court program other than sanctions of imprisonment, so
that detention pending re-assessments, termination hearings or reserved decisions
counts as pre-sentence custody.
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Recommendation No. 28 (see page 42)

Funding should be provided to train all judges and magistrates about the nature and
causes of drug dependency, available treatment programs for drug dependency and
about drug testing.

Recommendation No. 29 (see page 46)

There should be consultation between the Drug Court Reference Group, relevant
Ministers and the Chief Magistrate about what ongoing role is intended for the Reference
Group. The Reference Group structure and its decision making process must continue to
avoid affecting or influencing the pilot program magistrate’s independent decision
making about Drug Court participants (see further recommendations about the structure
of the Reference Group, below).

Recommendation No. 30 (see page 46)

Unless a decision is taken by government before December 2003 to rollout the Drug
Court program or extend the time for the pilot, the Drug Rehabilitation (Court Diversion)
Act 2000 should be amended to clarify what is to happen to people who would have a
reasonable prospect of successfully completing the program if the Act was not due to
expire at the end of 2003.

Recommendation No. 31 (see page 47)

The Drug Rehabilitation (Court Diversion) Act 2000 should be amended to provide legal
status and recognition to the key roles of each department involved in the Drug Court
program. It should give legal protection to Drug Court Officers from these departments
who exercise powers or perform functions in relation to the Drug Court. It should also
recognise and protect the important role of case reviews and team meetings (i.e. case
conferences between team members and the magistrate). The Victorian Sentencing Act
1991 may serve as a model.

Recommendation No. 32 (see page 49)

The current frequency of drug testing must be maintained as a minimum standard.
Methods need to be found to further randomise the timing of the tests and to protect
against false samples being provided. Such methods must also become standard Drug
Court practice.

Recommendation No. 33 (see page 54)

The Queensland Health Scientific Services should be adequately resourced to be able to
provide a turnaround time of no more than three days. Alternatively, the Department of
Corrective Services should be permitted to send the urine samples interstate. But
preferably, funding should be provided to the Drug Court program via the Department of
Corrective Services for the purchase of its own GC/MS or LC/MS/MS instrument which
is, in turn, to be provided to a laboratory such as QHSS on conditions including priority
analysis for the Drug Court and Department of Corrective Services, subject to meeting
agreed performance criteria such as a maximum turnaround time, plus other conditions
as outlined in this report.
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Recommendation No. 34 (see page 55)

To guard against, and to discourage, substitution of urine samples, funding should be
allocated for DNA and gender testing of urine samples, limited to those cases where
substitution is strongly suspected and on an occasional random basis, say three per
month in each court.

Recommendation No. 35 (see page 59)

Weekly reviews should be maintained for all participants at the start of the program.
Phase one participants in residential treatment should continue to be rewarded with
fortnightly reviews after returning good results for about 3 to 6 weeks. Fortnightly reviews
should be maintained for all phase two participants. Monthly reviews should be
maintained for all phase three participants.

Recommendation No. 36 (see page 61)

The power to detain in section 24 of the Drug Rehabilitation (Court Diversion) Act 2000
should be amended to allow the magistrate to order a person to undertake detoxification
at a stated place until detoxified in the opinion of a suitably qualified health worker, such
as a clinical nurse consultant in charge of the unit. As a safeguard the legal aid Drug
Court team lawyer should be given standing to apply, in the interests of justice, to have
the defendant brought before the court at any time before detoxification is complete.

Recommendation No. 37 (see page 61)

Section 24(3) of the Drug Rehabilitation (Court Diversion) Act 2000 should be amended
to allow up to 15 days at a time for an assessment of person’s participation in the
program so he or she can be returned to a relevant court to be dealt with.

Recommendation No. 38 (see page 62)

Section 24(3) of the Drug Rehabilitation (Court Diversion) Act 2000 should be amended
to provide for a clear distinction between assessment of an offender’s participation and a
full re-assessment. The section should allow up to 22 days/three full weeks for a re-
assessment and for further detention for up to 8 days/one full week at a time.

Recommendation No. 39 (see page 63)

Queensland Health and Drug Court co-ordinators, with assistance from the Reference
Group, should decide the desired content (prescribed compliance information) of the
Queensland Health drug and alcohol counsellors’ court report for participant review
purposes.

Recommendation No. 40 (see page 63)

Section 39 of the Drug Rehabilitation (Court Diversion) Act 2000 should be amended to
require Queensland Health drug and alcohol counsellors to provide prescribed
compliance information to prescribed persons for court reviews.

Recommendation No. 41 (see page 66)

The Chief Executive, Department of Corrective Services should be encouraged to direct
sentence management to review the method of counting days being applied to ensure
the day an order is made is not counted as a full day. Alternatively, the Drug
Rehabilitation (Court Diversion) Act 2000 should be amended by omitting all references
to 14 or 21 days and inserting 15 and 22 days.
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Recommendation No. 42 (see page 66)

The approved forms for all relevant warrants also need amending by the Chief
Executive, Department of Justice and Attorney-General, to reflect any changes in the
legislation, and should also make provision to state the date of release, and where the
defendant is to be released and, if necessary, who the defendant should be released to.

Recommendation No. 43 (see page 66)
The clerk of the court or his/her delegate (for example, the Drug Court co-ordinator)
should be empowered to sign all such warrants after satisfying him/herself from the
magistrate’s notation on the Bench Charge Sheet or Drug Court file that the pilot
program magistrate has made the order.

Recommendation No. 44 (see page 68)

The Methadone in prisons evaluation should be made public and a decision made
whether the government will continue or discontinue the provision of Methadone to
prisoners. Methadone and Buprenorphine should be able to be prescribed to all drug
dependant prisoners.

Recommendation No. 45 (see page 70)

To avoid the incidence of absconding, funding should be allocated to provide transport of
Drug Court participants from prisons to Drug Courts, a supported accommodation
program house or to residential rehabilitation facilities, at the direction of the court.

Recommendation No. 46 (see page 72)

Queensland Health and the Reference Group should be required to investigate means of
combating doctor shopping, including allowing the Drug Court to refer participants to
specific doctors, for example, Government Medical Officers or Methadone clinics.

Recommendation No. 47 (see page 72)

A doctor shopping phone line should be re-established so the Health Insurance
Commission and Queensland Health can monitor and combat doctor shopping for drugs
of abuse.

Recommendation No. 48 (see page 72)
When a participant claims he or she is unable to attend court due to medical reasons
doctors should be required to specifically certify the person is unfit to attend court.

Recommendation No. 49 (see page 76)

Resources should be allocated to establish residential programs specifically for women
with children, to include family unit housing, child care, parenting programs and special
medical/psychological care to cater for special clinical issues.

Recommendation No. 50 (see page 78)

Drug Court resources should be extended to include indigenous and culturally
appropriate programs such as the Jesse Buddy residential program, the Youth
Enterprise Trust Camp, and other employment and training programs. The Reference
Group should be responsible for identifying appropriate and relevant programs and
identifying the relevant state department to administer the funds and co-ordinate itself
with the Drug Court.
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Recommendation No. 51 (see page 79)

Queensland Health, with assistance from the Reference Group, should make an early
decision about the data it will monitor from the recent initiative to employ an indigenous
health worker and report trends and options to the Reference Group and to magistrates
in relevant Drug Courts.

Recommendation No. 52 (see page 80)
Funding should be allocated to enable the Department of Corrective Services to
supervise curfews for bailees and Drug Court participants.

Recommendation No. 53 (see page 80)
Funding should be allocated to enable supported accommodation program workers to
better supervise their Drug Court client behaviour.

Recommendation No. 54 (see page 82)

The Reference Group and Queensland Health should investigate the need for and
feasibility of funding a dedicated psychiatrist’s services for the Queensland Health (Drug
Court) clients.

Recommendation No. 55 (see page 83)

Funding needs to be made available for more outpatient positions at Logan House. The
outpatient program is necessary for participants requiring intensive treatment but not
such as would require the more expensive residential treatment.

Recommendation No. 56 (see page 84)

Funding needs to be made available for sexual abuse counselling programs. The
programs must be accessible with sufficient frequency and regularity. The association
between childhood sexual abuse and drug taking should be further examined in the
context of providing sexual abuse counselling services in Queensland.

Recommendation No. 57 (see page 87)

The Department of Employment and Training should be invited to become a further
stakeholder and partner in the Drug Court program and provide assistance to Phase
Three participants to achieve the aims of obtaining further education and becoming
employed or employable.

Recommendation No. 58 (see page 88)

Consideration should be given by the Drug Court Reference Group to inviting
Queensland Transport to contribute to the whole-of government Drug Court program by
amending the driver licensing laws to enable the Drug Court to reward true graduates
with the right to apply for a driver licence. It could be a provisional licence or have other
restrictions. For example, it could be limited to Drug Court graduates who have achieved
a minimum period of being abstinent and crime free, say 9 months.
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Recommendation No. 59 (see page 88)

More programs like the Indigenous Road Safety initiative are required to increase levels
of licensing of drivers and decrease the levels of incarceration through repeat offending
by unlicensed driving. People with a history of unlicensed or disqualified driving should
be specifically targeted. The Drug Court would be a good starting place.

Recommendation No. 60 (see page 89)

Queensland Transport and the Queensland Drug Driving Prevention working group
should be invited by the Drug Court Reference Group to examine the availability of
driving courses to Drug Court participants and to advise the court accordingly. The Drug
Court program should be funded to send carefully screened participants to such
programs.

Recommendation No. 61 (see page 91)

Resources need to be allocated to build and enhance family assistance programs for the
families of Drug Court participants. A specific Drug Court Family Support Service could
be established to provide a wide range of counselling, information, referral and support
services, including child minding subsidies. They should be conveniently located in areas
of need such as within close proximity of each Drug Court.

Recommendation No. 62 (see page 95)

Further research should be conducted by an appropriately qualified academic or
organisation for the development of strategies for motivating and keeping people in
treatment longer and to reduce the rate at which individuals abscond while subject to an
intensive drug rehabilitation order.

Recommendation No. 63 (see page 101)

All drug courts should have a uniform ex parte termination application policy set out in a

regulation, as follows—
Two weeks after a bench warrant has issued—the Department of Corrective
Services (DCS) sends a registered letter to the participant advising a warrant has
issued for his or her arrest, and to make contact before an application is made to
terminate his or her program in absentia and advising when the matter will be
mentioned to seek an ex parte termination hearing date.
Four weeks after a bench warrant has issued—the matter is mentioned, an
application for termination is made and an ex parte termination hearing date is set
and DCS sends another letter to advise of the hearing date.
Six weeks after a bench warrant has issued—DCS file a termination summary
report, prove service of the letter by post and the application is heard.

Recommendation No. 64 (see page 107)

Owing to the very young ages at which most people referred to the Drug Court began
their drug use, drug education programs should be compulsory in all primary and
secondary schools. They should start in at least year 5.

Recommendation No. 65 (see page 107)

Resources need to be improved for early intervention and counselling for issues causally
related to drug use, such as childhood sexual abuse, child witnesses and victims of
domestic violence, and children who suffer grief and loss issues such as the death of a
parent.
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Recommendation No. 66 (see page 110)
The objects of the Act should be amended to focus the Drug Court's activities on the
needs of the individual which must be addressed to achieve the broader goals of
protecting the community, that is—
(a) to reduce the drug dependency of eligible persons, and
(b) to promote the re-integration of such drug dependent persons into the
community, and
(c) to reduce the need for such drug dependent persons to resort to criminal activity
to support their drug dependencies.

Recommendation No. 67 (see page 110)

Section 34 of the Drug Rehabilitation (Court Diversion) Act 2000, should be amended to
add in a more logical criterion to achieve graduation, namely, that the Drug Court may,
on its own initiative, terminate the intensive drug rehabilitation program part of the order
if it considers a participant has to date fully or substantially complied with the order and
the continuation of the order is no longer necessary to meet the purposes for which it
was made.

Recommendation No. 68 (see page 113)

The Drug Rehabilitation (Court Diversion) Act 2000 should be amended to allow the
court to impose up to 240 hours community service (instead of just 120), irrespective of
the number of outstanding hours under another court order. The Drug Court should be
required to take into account any outstanding hours under another court order and when
the defendant must have the hours completed under that order. The Drug Court should
be restricted to imposing a maximum of 60 hours of community service per breach.

Recommendation No. 69 (see page 124)
A second magistrate stationed in each of the courts in Cairns and Townsville should be
trained to become back-up Drug Court magistrates.

Recommendation No. 70 (see page 124)

If the model in North Queensland is to remain in pilot mode, the disqualifying criteria of a
previous term of imprisonment of greater than six months should be amended to a term
of imprisonment of at least 12 months. It should also apply only to previous convictions
for indictable offences and not for simple offences such as traffic matters, for example
disqualified driving.

Recommendation No. 71 (see page 124)

Instead of a mere supported accommodation model for defendants requiring residential
treatment, the cities of Cairns and Townsville should be funded to establish holistic
residential programs and therapeutic communities along the lines of those available in
Brisbane, Logan and Gold Coast.

Recommendation No. 72 (see page 124)

As the number of Drug Courts has grown and is likely to continue to grow, a position of
Co-ordinating Drug Court Magistrate should be created or designated. In order to
maintain uniformity of practice between the various courts, the position could be
accompanied by a power to issue guidelines (similar to the position of State Coroner).
Alternatively, it may be thought the Chief Magistrate could continue to exercise the
power to issue guidelines in consultation with the Co-ordinating Drug Court Magistrate.
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Recommendation No. 73 (see page 130)
The State Government should examine the feasibility of implementing a Two Stream
Drug Court model, overlayed by a BERIT program.

Like MERIT in NSW, the BERIT program (Bailed Early Referral Into Treatment as
discussed above) could be established in all Queensland Health Area offices to accept
referrals from any court, including superior courts. However, the shortcomings and
concerns outlined in Annexure 1 of this report would need to be addressed, such as
adequate and reliable drug testing and breaches of bail. BERIT would provide basic pre-
sentence treatment regardless of whether a person wanted to apply for a Drug Court
program. If a defendant had such an intention the Drug Court could take into account
performance on the BERIT in deciding suitability.

It is proposed the current South East Drug Court model become the Metropolitan Drug
Court model with all the infrastructure and resources to run both residential and
outpatient programs without any disqualifying criteria related to previous terms of
imprisonment. A plea of guilty and the other current Drug Court eligibility criteria will
remain the same as they are at present.

It is proposed the current Northern model become the Regional Drug Court model.
Preferably, there would be no disqualifying criteria based solely on prior imprisonment.
However, if the government decides to retain such disqualifying criteria for the Regional
Drug Court model the disqualifying criteria should be previous imprisonment for 12 or
more months, instead of the current 6 months.

Assuming the government keeps the disqualifying criteria the two models would operate
together as follows.

If a defendant has previously been sentenced to serve 12 or less than 12 months
imprisonment he or she will qualify for both the Metropolitan and Regional Drug Court
models.

If such a defendant is assessed to require an outpatient program, then depending
whether the court is in a city or regional area the defendant can undertake either—

a. The Bailed Early Referral Into Treatment (BERIT) program (a pre-plea program),
and/or one of the post-plea programs, namely—

b. The Regional Drug Court outpatient program, or

c. The Metropolitan Drug Court outpatient program.

To sustain a Regional model a minor expansion of Queensland Health and Department
of Corrective Services programs would be required in some towns, perhaps by reference
to a pre-determined minimum population level. Larger towns could also have a
supported accommodation program for outpatient program attendance.

If the defendant is assessed as requiring residential treatment and intends to plead
guilty to the offence, the court could transfer the defendant to a Metropolitan Drug Court
program. If the defendant is not willing to do so he or she can be sentenced in the usual
way. However, if the defendant has successfully completed the BERIT program he or
she may have that fact taken into account when sentenced.
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If a defendant has previously been sentenced to serve more than 12 months
imprisonment he or she will qualify only for the Metropolitan Drug Court model.

However, if such a defendant is assessed to require an outpatient program the court
could still keep the defendant in the town while he or she undertakes the Bailed Early
Referral Into Treatment (BERIT) program before a plea is entered to the charges.

The same Queensland Health and Department of Corrective Services programs referred
to in the first scenario would be relied upon.

If the defendant is assessed as requiring residential treatment the court could transfer
him to a Metropolitan Drug Court. If he is not willing to do so he can be sentenced in the
usual way.

In either scenario, the BERIT program would be offered before the defendant is asked to
enter any plea. Performance on the program will determine whether the defendant
requires further treatment, or whether the defendant is suitable for an intensive drug
rehabilitation order. The results may also be taken into account on sentencing,
irrespective of whether the defendant goes on to further treatment.

In either scenario, if a defendant is assessed to require residential treatment, and the
defendant successfully completes a residential program, he or she could be rewarded, if
it is desired, with a transfer back to the home town (or nearby town) to complete the
Drug Court program as an outpatient. This would overcome the problem of not being
able to offer treatment in regional areas to people who have previously been sentenced
to lengthier terms of imprisonment.

Transfers would only happen if and when vacancies exist. A simple centrally co-
ordinated administrative call-over system would sort out priority rankings among
defendants.

Obviously, each model could operate just as effectively without any disqualifying criterion
based solely on prior imprisonment. The only defining factor would then be whether the
defendant needs residential or outpatient treatment, and perhaps whether the person
failed to complete a BERIT program.

This two tier Drug Court model is better suited to roll out over time. Smaller towns can
start with an inexpensive BERIT program followed by small Regional Drug Court
Outpatient programs. As populations grow and resources become available, more small
cities and large towns may be able to commence Metropolitan Drug Court programs.

Recommendation No. 74 (see page 134)

The State Government should examine the feasibility of implementing prison based drug
rehabilitation programs and therapeutic communities for mainstream prisoners (pre-
release) and for some Drug Court participants facing termination of their programs, along
the lines described in this final report.
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INTRODUCTION

THE DRUG PROBLEM

The relevance of Drug Courts as a vehicle for rehabilitation of serious offenders
must be understood in the context of the drug problem in Australia in general,
and in Queensland in particular.

Of the charges which come before the Drug Court, the majority of offences
committed by drug dependant offenders are property offences. An offender’s
drug dependency may contribute to the commission of offences in a variety of
ways. These can include obtaining property to sell or exchange for drugs, or to
pay for past drug debts or to buy food and pay rent because their money has
been spent on drugs.

The Drug Use Monitoring in Australia (DUMA) study for 2002 examined the
extent of drug use among men and women detained in custody upon arrest at
seven sites around Australia. The data is quite relevant here because two sites
were in Queensland (Brisbane and Southport). Over the year, 88% of detainees
(3634) volunteered interviews with the researchers and of those 79% also agreed
to provide urine samples?.

Males represented 84% and females 16% of the DUMA sample. By comparison,
of 555 referrals to the Drug Court, 84.5% (469) were males and 15.5% (86) were
females (virtually the same proportion).

Most detainees in the DUMA study (44%) were aged between 21 and 30 years.
Over half had less than 10 years of formal education. Within 30 days before
arrest almost half were living in someone else’s house and only 23% had full time
work while females were more likely than males to derive income from
government benefits and sex work?®,

Both males (28.7%) and females (41.2%) were most likely to be charged with
property offences. Males (24.8%) were more likely than females (15.9%) to be
charged with violent offences®.

! Drug Use Monitoring in Australia (DUMA) Annual Report 2002, Australian Institute of

Criminology.

2 DUMA 2002, p5.
3 DUMA 2002, p11.
4 DUMA 2002, p20.



However, it should be noted, under the Drug Rehabilitation (Court Diversion) Act
2000 (the Act), defendants guilty of offences involving violence against another
person are disqualified from participating in the Drug Court program.

DUMA also found” that of those male detainees whose most serious charge was
a property offence—
e 36% tested positive to amphetamine (26.2% Brisbane, 27.4% Southport);
e 29% tested positive to benzodiazepines (24.1% Brisbane, 20.6%
Southport);
64% tested positive to cannabis (54.6% Brisbane, 60.7% Southport);
26% tested positive to opiates (21.1% Brisbane, 14.8 % Southport);
81% tested positive to any drug (73.3% Brisbane, 72% Southport); and
60% tested positive to any drug excluding cannabis (48% Brisbane, 42.2%
Southport).

While DUMA found Brisbane and Southport are a few percentage points below
the national figures, there is still an obvious serious drug problem in each
location.

Further, in the 12 months preceding their current detention, more than half (56%)
of detainees had been arrested on other charges and 22% had been in prison. Of
these 60% tested positive to either opiates or amphetamine.®

WHAT IS A DRUG COURT?

A Drug Court is a court-driven program that provides drug-addicted offenders
with an opportunity to rehabilitate instead of being locked into the drug-crime-jail
cycle. In the Queensland model the mechanisms for rehabilitation are provided
for in an Intensive Drug Rehabilitation Order (IDRO). This is a new sentencing
option, underpinned by the concept of therapeutic jurisprudence’. This option
combines the care elements of the health system and the control mechanisms of
the criminal justice system.

The Drug Court helps a drug dependant offender deal with his or her drug
dependency by combining treatment services, corrections programs, frequent
drug testing, a series of rewards or sanctions, and supervision by the court.

5 DUMA 2002 pp20, 60 and100.

6 DUMA 2002 p11.

! At the Drug Court national conference in Sydney on 28 February 2002, in the Workshop

1 discussion: ‘Therapeutic Jurisprudence and the Role of the Judicial Officer in a Therapeutic
Court’, Professor Arie Freiberg stated: ‘...the process is offender rather than offence oriented and
... aims to promote the offender’s wellbeing rather than meting out punishment. It is prospective
rather than retrospective. See further discussion at the NSW Drug Court website:
www.lawlink.nsw.gov.au/drugcrt/drugcrt.nsf/pages/conference.




Some past interventions have not been as successful as planned because they
did not accept relapses or set-backs as an integral step on the path to success
and because of the past difficulties of government agencies effectively working
together and working with non-government organisations.

HOW THE DRUG COURT ACHIEVES CARE AND CONTROL

The Drug Court program was designed recognising the target group needed a
continuum of supervision, treatment and other interventions and was likely to
respond only to immediate consequences and rewards. The program combines
court processes with local drug, health and mental health services, specially
funded residential and outpatient rehabilitation services, housing, employment
and other services.

Key features which link together the elements of this continuum are frequent
random drug testing and the incorporation of court monitoring and reviews into
each offender’s rehabilitation program.

The rehabilitation program consists of three phases (see Annexure 4) each with
its own aims and methods of achieving those aims. The achievement of each of
those aims was designed by the pilot program magistrate and Drug Court co-
ordinators to achieve, in turn, the four objects of the Act.



BACKGROUND AND HISTORY

THE RELEVANT LEGISLATION

The Drug Rehabilitation (Court Diversion) Act 2000 (Act No. 3 of 2000) (the Act)
was passed by Parliament on 2 March 2000. It was assented to on 8 March 2000
and was proclaimed to start on 13 June 2000. The regulation also commenced
on 13 June 2000. The Act and the pilot were due to expire 30 months later. The
Act was amended by the Criminal Law Amendment Act 2002. Section 47 has
been amended to extend the Drug Rehabilitation (Court Diversion) Act 2000, and
therefore the pilot, to 42 months (to expire on 12 December 2003). Further, the
amendment states ‘However, a regulation made before the end of the 42 months
may defer the expiry of this Act, but only for 1 year.” No such extension has been
made to date.

OBJECTS OF THE ACT

Under section 3 of the Act, the objects are to reduce—

1. the level of drug dependency in the community; and

2. the level of criminal activity associated with drug dependency; and
3. health risks to the community associated with drug dependency; and
4. pressure on resources in the court and prison systems.

Section 3(2) states that the objects are to be achieved by establishing a pilot

court diversion program to—

(a) identify drug dependant persons who are suitable to receive intensive drug
rehabilitation; and

(b) improve the ability of those persons to function as law abiding citizens; and

(c) improve the employability of those persons; and

(d) improve the health of those persons.

PILOT PROGRAM COURTS AND PILOT PROGRAM MAGISTRATES

Section 9 gives the Governor-in-Council the power to declare one or more
Magistrates Courts to be pilot program courts. A power of a pilot program
magistrate may be exercised only in a pilot program court. Under section 9 of the
Act, five magistrates courts (initially Beenleigh, Ipswich and Southport and
subsequently Cairns and Townsville) have been declared by regulation to be pilot
program courts. Further pilot program courts can be prescribed. They can be
ceased by un-prescribing them.

Under section 10, the Chief Magistrate may allocate the functions of a pilot
program magistrate (PPM) to any magistrate. The functions have now been
allocated to eight magistrates as follows:



Mr John Costanzo (Beenleigh, Ipswich and Southport),

Ms Anne Thacker and Mr Craig Proctor (Backup to Mr Costanzo),
Ms Tina Previtera (Cairns),

Mr Rob Spencer and Mr Zac Sarra (Backup to Ms Previtera),

Mr Graham Hillan (Townsville), and

Mr David Glasgow (Backup to Mr Hillan).

YVVVVYVYYV

SITTINGS GOVERNED BY CAP ON NUMBER OF IDROs

Due to the pilot nature of the program and the extent of the resources budgeted
for the pilot, a cap of 141 concurrent IDROs was placed administratively (by
government) on the Beenleigh, Ipswich, Southport pilot and 40 IDROs on each of
the Northern pilot program courts.

Given smaller projected numbers in the Ipswich area, it was decided by the
original Drug Court team that the Drug Court would distribute the 141 IDROs
(give or take a few) on a ratio of 2:2:1; that is, 58 in Beenleigh, 58 in Southport,
and 26 in Ipswich. The sitting days needed to be distributed in the same ratio;
therefore the Drug Court sat two days per week in Beenleigh and Southport and
one day per week in Ipswich. Owing to the number of reserved judgments
generated by termination hearings, complex sentences and new points of law,
the administrative duties associated with the nature of a pilot program running in
three locations and the need for meetings with service providers, it was decided
in April 2002 that Ipswich sittings would be reduced to one day per fortnight. The
pilot program magistrate then initiated ‘participant interviews’ in the intervening
week so the Drug Court team at Ipswich could foster a frank exchange, build a
rapport and co-operation between the court team and participants and offer them
support in their recovery.

Feedback after holding participant interviews establishes that participants prefer
to appear in court to receive the encouragement, guidance and correction by the
court and court team, acknowledgement of their efforts, to obtain rewards and
even sanctions by the magistrate and to gain from group discussions.

It was originally intended one magistrate would conduct all three courts for the
purpose of consistency, to oversee the development and evolution of the Drug
Court model and for reporting purposes (like writing this final report). Consistency
has been enhanced for the future by translation of the experience of the pilot
program into operational practices and procedures.

The pilot model has inbuilt limitations while it remains in pilot mode and while it
retains a target of 141 concurrent participants. That is, with only one or two days
available to sit in each centre the court is left with insufficient time to list matters
for sentence quickly enough to replace the defendants whose orders are
terminated or who graduate successfully. Gains in consistency from having one



magistrate have been negated by the workload and travel time between courts.
The time has come to have one Drug Court magistrate in each court.

In contrast, the Drug Court of NSW in Parramatta sits 4 to 5 days per week in
one court, has two judges available at call and holds participant interviews (like
ours in Ipswich) on Fridays. It deals with similar numbers to our South-east
Queensland model, but does so in one place.

Recommendation No. 1
The Drug Court program should be implemented separately in each court in the
current pilot areas of Beenleigh, Ipswich and Southport.

Recommendation No. 2

Each court should be presided over by a separate magistrate instead of the
current arrangement of one magistrate travelling to all three courts for the past
three years.

Recommendation No. 3

The number of sitting days per week in each court should be determined
according to any cap imposed on the number of treatment places available for
inclusion in intensive drug rehabilitation orders.

REASONS FOR CHOICE OF MAGISTRATES COURT JURISDICTION

It was appropriate that a controlled pilot program be undertaken to ascertain the
practical and financial feasibility of providing intensive drug treatment to serious
offenders as a diversion from the potentially harmful effects of expensive
incarceration while still providing protection to the community.

For Queensland, the obvious choice of jurisdiction for the pilot was the
Magistrates Court because the court—

e Is a defendant's first point of contact with the courts, therefore it would enable
the courts to get the person into treatment sooner,

e Can avoid the delays there would be in getting matters before the District or
Supreme Court while waiting for committal for trial or sentence or
presentment of an ex officio indictment,

e Has jurisdiction anyway to hear all summary offences and many indictable
offences of the type typically committed by drug dependant offenders (that is,
drug and property offences), and

e Is the least expensive court to run on a daily basis.




REASONS FOR SELECTION OF BEENLEIGH, IPSWICH AND SOUTHPORT

The following factors were important considerations.

e These three courts had the highest rates of imprisonment anywhere in
Queensland, outside Brisbane Central Magistrates Court, for drug and
property offences, in the three years prior to the passing of the Act.

e The total number of defendants imprisoned for drug and property offences in
these three courts provided a reasonable prospect of reaching a target of 300
referrals per year (an estimate based on proposed resources at that time).

e Fewer equity issues would arise if everyone who qualified for treatment got
treated in the pilot area. If the pilot were conducted in Brisbane Central, for
example, some 1000 people might have become eligible but more than half
would have been forced to miss out. (Random selection of a control group for
evaluation of the New South Wales Drug Court was conducted in this way.)

e These three courts are within about 30 to 45 minutes drive of each other and
are convenient to the central administration in Brisbane.

THE KEY STAKEHOLDERS

Magistrates Court

The pilot program magistrate (PPM) presided in each of the three Drug Courts in
South-east Queensland. There are two relieving PPMs appointed to act as and
when required (for example, when the PPM is on leave, ill or needs relief due to
the intensity and constancy of the work or to help clear any backlog). The second
relieving PPM was trained in September 2002 along with the PPMs for Cairns
and Townsville. There was no budget to provide that training (or for writing this
report). Therefore, the training was brief and incomplete.

Recommendation No. 4

The Drug Court budget should in future include a sum for training of magistrates
and other staff. This will be especially necessary if Drug Courts are to expand to
other regions.

Department of Justice and Attorney General (Department of Justice)

A Drug Court manager oversees the pilots in South-east Queensland and North
Queensland.

In South-east Queensland, the Department of Justice employs a Drug Court co-
ordinator and two depositions clerks. The co-ordinator performs a management
role in the three courts, maintains the law lists, and monitors the computerised
recording of pilot program statistics on the Department of Justice site for
evaluation and administrative purposes.




In North Queensland there is one coordinator based in Townsville and one
depositions clerk in each of the two centres with shared Drug Court and
magistrates court roles.

Department of Corrective Services (DCS)

DCS provides a co-ordinator to oversee community corrections officers who sit
as team members at each Drug Court. The co-ordinator is also the state
manager for all DCS drug testing services.

DCS functions include the provision of reports and advice to the Drug Court
teams, assessment of defendant’s suitability for rehabilitation as required under
the legislation, case management, supervision of offenders, provision of
programs, and drug testing for offenders subject to Intensive Drug Rehabilitation
Orders (IDROs).

The Regional Director, Southern Region Community Corrections coordinates
DCS involvement in the pilot program courts and is assisted by the Manager,
Drug Advisory Services. Initial pre-sentence assessments are co-ordinated and
conducted by senior community correctional officers (assessments) at Southern
Regional Office, assisted by an assessment officer. Programs officers prepare
and conduct programs for Drug Court participants. Community correctional
officers (Drug Court) based at area offices are also required at times to conduct
assessments.

Senior/area managers (Ipswich, Beenleigh, Logan, Southport, and Burleigh
Heads) are responsible for the provision of DCS functions at each of the Drug
Courts. All senior/area managers are responsible for the provision of staff and
facilities to conduct all aspects of supervision of Drug Court participants.
Senior/area managers are also responsible for liaison with residential
rehabilitation centres located within their area.

Senior/area managers provide a Drug Court team member for each day the Drug
Court operates in their area. The team member is expected to be an officer with
substantial court experience. Community correctional officers performing case
management may also be required at times in court or in team review meetings
with the magistrate.

Queensland Health (QH)

QH provides a co-ordinator (a registered nurse with expertise in the field of drug
and alcohol treatment/counselling) to oversee clinical nurse consultants (CNCs)
who sit as team members at each Drug Court. The CNCs advise the pilot
program magistrate and other team members regarding offenders' progress and



compliance with counselling and treatment, in health related matters and matters
which affect QH. QH-ATODS? co-ordinate drug dependency assessments of
offenders who have been referred to the Drug Court, liaise with other areas of
QH (for example, the Methadone program and detoxification services), and
organise pre-admission assessments with various (non-government) residential
and non-residential rehabilitation services.

Queensland Police Service (QPS)

The QPS has been an ardent supporter of the Drug Court program. A police co-
ordinator has overseen the prosecutors in each Drug Court. For most of the pilot
the police prosecutors were assisted by a junior police officer/assistant at each of
the three Drug Courts. However, over six months ago a decision was taken within
QPS to regionalise this service. The assistants were removed. Prosecutors with
little or no training in Drug Court matters were allocated. Thankfully, they are
experienced prosecutors and of a high calibre. They have managed to learn fairly
quickly but it is unfair to them, the Drug Court team and the participants if they
are thrown in the deep end. Only two of three permanent appointments have yet
been made for the South-east Queensland Drug Court programs.

The QPS serves a dual role in the Drug Court, namely prosecution of offenders
and the provision of ‘intelligence’. Additional police officers are involved in the
usual transport, escort, and watch-house duties. The co-ordinator sometimes
shares the usual prosecution role during hearings, and sits as a team member
advising the magistrate and other team members in matters affecting the QPS
and the Drug Court.

Further training would also alleviate problems such as inappropriate referrals for
assessment and with presentation of material to the court.

Better submissions to the referring magistrates could reduce the number of
inappropriate referrals being made and therefore save resources. For example, a
significant number of referrals were made for disqualifying offences (such as
dangerous driving where the facts involve violence against another person)
apparently because the prosecutors did not have the facts of the offences at the
time of referral or if they did the magistrate was not informed.

Also, prosecutors sometimes omit to tender interstate criminal histories, even
after the prosecution has been in possession for several weeks of a pre-sentence
report which refers to interstate criminality or official records. Similarly,
prosecutors have sometimes failed to see that a criminal history contains a
suspended sentence or other order (by the same or a higher or interstate court)
which is breached by the offences they are presenting to the court. The court
then has to adjourn proceedings so the prosecution can obtain relevant

8 QH-ATODS is the Queensland Health Alcohol Tobacco and Other Drug Services.



information for the court and give the defence lawyer sufficient time to obtain
instructions from a defendant.

Many of these problems would be resolved if permanent appointments of
appropriately trained officers were made.

Recommendation No. 5

The QPS should be encouraged to finalise the appointment of permanent

prosecutors for each Drug Court. Also, the QPS may need to—

a. Clarify the precise role of prosecutors in referring courts, including being part
of the screening process

b. Improve mechanisms for communicating information and feedback between
prosecutors in the referring court and the Drug Court

Recommendation No. 6
The QPS should be encouraged to provide appropriate training to prosecutors at
the local level before commencement of Drug Court duties.

Legal Aid Queensland (LAQ)

LAQ has appointed a legal officer to assist in each Drug Court. Additional LAQ
staff assists the courts as required. The legal officer performs the usual defence
role during hearings, and sits as a team member in team meetings advising the
pilot program magistrate in matters affecting LAQ or the defendant’s recovery.
The LAQ legal officers have each proved themselves to be well trained and
educated. They are also very skilled at maintaining, in a professional manner, the
fine balance between the adversarial and therapeutic roles of the drug court team
members.
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THE DRUG COURT REFERRAL and ASSESSMENT PROCESS

HOW REFERRALS ARE MADE

The flowchart below depicts how a person will potentially progress, after arrest,
through referral, assessment and treatment under an intensive drug rehabilitation
order (IDRO).

Intensive Drug Rehabilitation Orders

Magistrates Court Treatment and Rehabilitation

: Appearance for

lot Pr ; -
Pt P'é’%[f:@ Bail, Committal,
or other hearing

Through 3 phases:
T L, Drug Free/Crime
Eligibility i)
criteria 2. Stabilisation
Bl Reintegration
met? €

Not Suitable

Pilot Program Magistrate ‘
1..Suspended sentence

2. General Requirements of order

3. Rehabilitation program

Termination or
Successful Completion

The first step is for the defendant to be referred to the Drug Court for
assessment. After an offender is arrested, trained police prosecutors and duty
lawyers inform and advise defendants about the Drug Court if they appear to be
eligible. At any time before defendants are committed for trial or sentence they
may elect to apply to the magistrate to be referred to the Drug Court for
assessment. The magistrate must decide whether the defendant appears to be
an ‘eligible person’. If not, the matter will proceed in the usual way and the
defendant will have the same choices he or she would have had in any case.

If a referral order is made, the referring magistrate must decide whether the

defendant will be remanded in custody or released on bail. The referral order
requires the Department of Corrective Services (DCS) to prepare a pre-sentence
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report assessing whether the defendant is suitable for rehabilitation. However, as
a matter of practicality, a clinical nurse from Queensland Health (QH) first
assesses whether the defendant is in fact drug dependant and determines the
history and extent of that dependency. Only then does the DCS gather
information to assist the court to determine whether the dependency contributed
to the commission of the offences and prepare the pre-sentence report.

As at 31 December 2002, when referrals to the court were stopped by an
amendment to the Regulation, there were 555 referrals to the Drug Court. As at
31 March 2003, a total of 242 out of the 555 were determined to be ineligible
because they were—
e Assessed not drug dependant, or
e Charged with disqualifying offences, or
¢ Remitted to the arrest court (usually to opt for committal proceedings) or
e Dealt with in the usual way that is, sentenced with other more appropriate
options, usually because, owing to the nature of their offending or criminal
history, they were not facing imprisonment.

PROPOSAL TO IMPROVE REFERRAL PROCESS

That so many people were not suitable for, or not prepared to undertake, the
Drug Court program is testimony to the value of a filtering process.

However, assessment time and resources could have been saved had the
defendants been referred firstly to an assessment of dependency by Queensland
Health and if orders to obtain a pre-sentence report had been made in the Drug
Court itself after due consideration by Drug Court personnel. Trained and
experienced Drug Court defence lawyers could more accurately advise
defendants whether they are likely to be eligible. The Drug Court Magistrate
would be in a better position than Magistrates in a busy arrest court to be advised
about eligibility and to make the judgment as to whether the person 'appears to
be a suitable person’ as required by the Drug Rehabilitation (Court Diversion) Act
2000 (the Act). Also, the Drug Court magistrate would be able to address
recovery needs immediately at the first appearance and, if necessary, impose
suitable bail conditions for that purpose. See the discussion about Bailed Early
Referral into Treatment (BERIT), below.
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Recommendation No. 7

The referral process in the Drug Rehabilitation (Court Diversion) Act 2000 should
be amended to require referring magistrates to consider the same criteria as at
present but to order an assessment of dependency by Queensland Health and
remand the defendant before the Drug Court magistrate. If the Drug Court
magistrate does not then order a pre-sentence report by the Department of
Corrective Services the defendant is to be remanded back to the arrest court.

This recommendation is predicated on acceptance of the recommendation to
have one Drug Court Magistrate in each Drug Court and on the magistrate being
allowed sufficient sitting time to manage a lengthy call-over/remand list.

ABSCONDING ON BAIL, WITHOUT IDRO BEING MADE

Absconding can occur when people are on bail awaiting a court hearing or after
the intensive drug rehabilitation order is made.

A number of people absconded while on bail awaiting assessment or to apply for
an intensive drug rehabilitation order. Many would no doubt have absconded
whether waiting for a Drug Court order or not. Most were returned to other courts,
after execution of a Bail Act warrant for the arrest of the person, and dealt with by
way of committal to a higher court or by being sentenced.

However, 20 Bail Act warrants remain outstanding on the database but the Drug
Court has no record of whether they have been arrested and dealt with in other
courts.

Recommendation No. 8

The Drug Court manager should liaise with the Commissioner of Queensland
Police and the Department of Justice and Attorney-General to establish a
mechanism to notify the relevant Drug Court when a defendant who is subject to
a Bail Act warrant issued by the Drug Court is arrested and dealt with elsewhere.

Further, measures need to be taken to protect the integrity of the Drug Court
program by discouraging people from absconding from the program. Such
measures will help the court to determine which potential Drug Court participants
are sufficiently motivated and genuine about wanting recovery. For example, if a
person absconds while on bail he or she could be prevented from automatic
referral back to the Drug Court for a period of say three months from the date of
arrest. If a person is the subject of a termination order he or she could be
prevented for six months from the date of arrest from reapplying to be re-referred
to the Drug Court. The longer period in the later case would be justifiable given
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the generous ex parte termination policy and time frames adopted by the co-
ordinators (discussed further below).

The counter-argument is that people abscond because they are vulnerable,
unstable and lacking in the kinds of coping and relapse-prevention skills which
the Drug Court program can teach them.

Recommendation No. 9

Consideration should be given to amending the referral rules in the Drug
Rehabilitation (Court Diversion) Act 2000 to prevent a person who absconds
while on bail from automatic referral back to the Drug Court for a period (for
example, three months) from the date of arrest. If a person is the subject of a
termination order he or she should be prevented from being re-referred to the
Drug Court for a period (for example, six months) from the date of arrest.

DISTINGUISHING BETWEEN DETOXIFICATION AND REHABILITATION

Lay people appear to be unaware of the important differences between
detoxification and rehabilitation.

To begin with, most drug dependant people believe they can stop using drugs on
their own. However, most attempts do not achieve long-term abstinence. If long-
term drug abuse results in significant changes in brain function these changes
may persist long after drug use has ceased. That is, people remain addicted in
the absence of treatment because brain function may influence behaviour,
including a defining characteristic of addiction—the compulsion to use drugs
despite adverse consequences.

A medically assisted detoxification is a short process. It assists a person to
remove the chemicals from their body. It does not always require detention or
hospitalisation. Nor does detoxification remove the dependency, cravings or
underlying causes of the person’s dependency. Nor does it address associated
mental health issues. Achievement of all those objectives is a prerequisite to
rehabilitation.

In other Drug Court models (for example, NSW) defendants are remanded into
detoxification units where the assessment process is conducted. In the South-
east Queensland and North Queensland Drug Court models, detoxification is
conducted while the defendant is in the assessment stage.

It is clear from our experience that rehabilitation can only be achieved if the

offender undertakes long term rehabilitation programs like those discussed
further throughout this report.
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POSITIVE LIFESTYLE PROGRAM (PLP)

As a consequence of an approach from Salvation Army court chaplains, an offer
was made to pilot a Positive Lifestyle program alongside the Drug Court pilot.
The court already had similar programs for participants with an intensive drug
rehabilitation order (IDRO). However, the pilot had become so popular that at its
peak by mid 2001, referrals to the court far exceeded the cap of 141 (concurrent
participants) by some 85 defendants and would have become greater had the
Chief Magistrate not issued a Practice Direction to address the situation. Over
half of these defendants had been released on bail when referred to the Drug
Court for assessment.

The pilot program magistrate decided those defendants on the waiting list for
assessment would be prime candidates to attend the PLP. (Later, participants on
the intensive drug rehabilitation program where also accepted in the PLP when
starting dates for Life Skills and Cognitive Skills programs provided by the DCS
were too far off.)

The PLP program consists of 10 modules presented in weekly sessions.
Because it is modular participants can enter and exit the program at any time.
The modules are:

Self awareness

Anger

Depression

Stress

Loneliness

Grief and loss

Creative problem solving
Assertiveness

Self esteem

Goal setting
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The court Chaplains who taught the modules for the Drug Courts at Beenleigh
and Ipswich were also available to provide emotional support to family and
friends of participants and defendants.

A Salvation Army self-evaluation dated 20 March 2003 reports that over a 48
week period an average of 12 people attended per week between 2 facilitators.
Only 9% did not complete the course.

The Chaplain reports the PLP program is also conducted at the Arthur Gorrie and

Borallon Correctional Centres in Queensland, in a number of Bail Courts in
southern States and also in Canada and New Zealand.
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BAILED EARLY REFERRAL INTO TREATMENT (BERIT)

The trial of the PLP led to the development of BERIT. Bail must be refused under
the Bail Act 1980, section 16, if the court is satisfied there is an unacceptable risk
the defendant would either, if released on bail, commit an offence or fail to
appear when next required. Usually such a risk may be perceived to be high
when a defendant admits he or she is drug dependant and that his or her
offending was drug related. The court has taken the view in many cases that a
risk which does exist is not an unacceptable risk if the defendant is willing and
likely to undertake intervention or treatment for the drug addiction while on bail.
The more effective the interventions are likely to be, the further those risks can
be reduced.

Therefore, over time, the pilot program magistrate has developed a set of Drug
Court bail conditions which can be considered on a case by case basis when balil
is sought in the Drug Court. These can include—
¢ Residential requirements and curfews,
No-contact conditions and no-go zones,
Commencement of residential or outpatient programs,
Drug and alcohol counselling,
Counselling for other issues (for example, abuse, grief and loss, post
traumatic stress),
e Methadone maintenance or Buprenorphine replacement therapy or other
medication needs (for example, for depression),
e Back in Control— a QH relapse prevention program, and
e The positive lifestyle program with the Salvation Army.

There are similar bail schemes in operation for drug dependant defendants in
New South Wales®, South Australia, Victoria and Western Australia. An outline of
the NSW MERIT program appears at Annexure 1.

There are two worthwhile consequences of the BERIT system for Drug Courts.
Firstly, participants make a start on their recovery process at the earliest possible
opportunity when they say they are ready and ask for help. Secondly, the court
gets to see if they are suitable for the more intensive Drug Court program.
Potential participants are warned about these possible consequences before
agreeing to such bail conditions.

The only shortfall for BERIT has been the inability of the DCS to drug test bailees
due to a lack of legislative power. If DCS could use the same testing regime for
bailees as it does for Drug Court participants there would not only be the benefit
of uniformity of practice but also a useful deterrent and incentive for the
defendants.

o On 16 May 2003, the pilot program magistrate visited the Magistrates Early Referral Into

Treatment (MERIT) program in Lismore, NSW to assist in the preparation of this report.
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If the Corrective Services Act 2000 were amended to allow DCS to conduct drug
testing if ordered as a condition of a bail undertaking, the power could be limited
initially to Drug Court bail orders to assess the costs and impact.

Recommendation No. 10

Consideration should be given to implementing the Bailed Early Referral into
Treatment (BERIT) program in all courts so that drug dependant defendants have
an opportunity to show the court how genuine they are about seeking
rehabilitation prior to being sentenced. This recommendation is explored further
below.

Recommendation No. 11
The Positive Lifestyle Program (PLP) program should receive assistance from
State funding for inclusion in the Drug Court and BERIT programs.

Recommendation No. 12

The Corrective Services Act 2000 should be amended to allow the Department of
Corrective Services to conduct drug testing if ordered as a condition of a balil
undertaking made in a BERIT Court or Drug Court.

ASSESSMENT FOR PRE-SENTENCE REPORT

Section 15 of the Act requires that the referral order is to contain an order for the
preparation of a pre-sentence report for the pilot program magistrate about—

e The person’s suitability for rehabilitation, and

e |f assessed to be suitable, a proposed rehabilitation program.

Courts have been able to order a pre-sentence report (PSR) under various
Corrective Services Acts for many decades. However, to cater for the complex
and specialised needs of drug dependant people a special PSR has been
developed for the Drug Court and refined over time. A typical PSR template
appears at the end of this report at Annexure 2. It is included in case the Drug
Court experience can assist other courts to gather relevant information.

The PSR now includes:

e Analysis of current offences and defendant’s attitude towards the
offending such as genuine victim empathy

e Examination of the offender’s criminal history and the pattern of offending.

e Examination of known co-offenders, undesirable associates and
frequented places which can be listed in ‘no-contact’ or ‘no-go zone’
clauses in the intensive drug rehabilitation order.
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e Analysis of response to previous community based orders, including fine
option orders, community service orders, probation orders, intensive
correction orders, parole orders and suspended sentences.

e Whether the defendant’s current offences breached any such order or
whether the defendant has breached similar interstate orders or is wanted
pursuant to interstate warrants.

e Assessment of accommodation prospects and suitability of proposed
accommodation or whether to recommend referral to residential treatment
or supported accommodation.

e Detailed family upbringing and history of the family of origin and current
family arrangement and support structures.

e Education level, courses attended, work history and qualifications and
future work or education interests.

e Intellectual functioning, mental health issues and whether a further
psychological or psychiatric assessment is required.

¢ Relationship information such as whether partner also uses drugs or has a
criminal history.

e Substance abuse history and other addictive behaviours such as gambling
or kleptomania.

Recommendation No. 13

The Department of Corrective Services and other courts with no Drug Court
jurisdiction and powers should still be encouraged to follow the Drug Court pre-
sentence report format (as amended from time to time) in all matters in which a
pre-sentence report is ordered for the purpose of determining the appropriate
sentence and treatment conditions for a drug dependant defendant.
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MAKING AN INTENSIVE DRUG REHABILITATION ORDER (IDRO)

A REHABILITATION PROGRAM IS MADE FOR THE DEFENDANT

Once the referral process is complete, and all known outstanding charges have
been identified to ensure there are no outstanding charges for disqualifying
offences, the defendant may enter a plea of guilty and proceed to be sentenced
by the pilot program magistrate (PPM).

The PPM then decides whether the defendant is both eligible and suitable to
undertake an intensive drug rehabilitation program. If so, the PPM will make a
rehabilitation program as part of an intensive drug rehabilitation order. The order
also includes a suspended initial sentence for each offence and a number of
general conditions required by section 22 of the Drug Rehabilitation (Court
Diversion) Act 2000 (the Act).

The defendant becomes a participant in either a residential rehabilitation program
or a non-residential (or out-client) program living either at home or in supported
accommodation. Out-clients may also take part in pharmacotherapy such as the
Methadone or Buprenorphine program. For a typical rehabilitation program
outlining the choices available to the court (see Annexure 3).

The participant must complete three phases of the Drug Court program (see
requirements of each phase in Annexure 4).

ELIGIBILITY

Under section 6 of the Act, before a magistrate in a pilot program court can

decide to refer for assessment, he or she must be satisfied the defendant—

e is an adult;

e is charged with relevant offences (see definitions below);

e does not have outstanding charges for any disqualifying offence (see
definitions below);

e is not currently serving a term of imprisonment;

e is drug dependant and that the dependency contributed to the defendant
committing the offences;

e would be likely to be sentenced to imprisonment for the relevant offences;

e lives within a postcode area prescribed in the Regulation (for Beenleigh,
Ipswich and Southport the postcodes generally cover a radius of about 20 km
from the court);

e has pleaded guilty, or indicated intent to plead guilty, to the relevant offences;

e is willing to be assessed for suitability for rehabilitation and to appear before a
pilot program magistrate to be dealt with for the relevant offences; and

e satisfies any other criteria prescribed by regulation;
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For Cairns and Townsville the Act requires that the person must not have
previously, at any time, have been ordered to serve a term of more than 6
months imprisonment (sections 6, 7A). That creates a vastly different model to
that being trialled in South-east Queensland where there is no such restriction
and 45% of people given an intensive drug rehabilitation order have a prior
sentence that is longer than 6 months imprisonment.

Under section 8, relevant offences include those which are usually decided in the
magistrates court anyway, such as—

(a) simple offences;

(b) indictable offences that may be dealt with summarily

They also include other offences prescribed in the Regulation—
(c) a prescribed drug offence (as defined in the dictionary);

(d) another offence prescribed under a regulation that is punishable by
imprisonment for a term of not more than 7 years.

Further, a 'relevant offence' does not include a 'disqualifying offence'.

Under section 7, a ‘disqualifying offence’ is—

(a) an offence of a sexual nature (but the section states that this does not
disqualify an offence by a prostitute in providing prostitution, or in offering or
accepting an offer to provide prostitution), and

(b) an indictable offence involving violence against another person (but the
section states that this does not disqualify a person charged with an offence
against the Criminal Code, section 335 (common assault), or section 340(a)
(but only if the offence is the assault of another with intent to resist or prevent
the lawful arrest or detention of the person or of any other person) or section
340(b).

ISSUES CONCERNING ELIGIBILITY AND SUITABILITY

Simple or summary offences

The Drug Court can only make an IDRO if a person would otherwise be
sentenced to a term of imprisonment.

If a defendant is charged with a simple/summary offence for which the statute
does not provide a penalty of imprisonment the defendant should only be referred
to the pilot program magistrate if the defendant is also charged with another
offence (whether indictable or not) for which the statute does provide a penalty of
imprisonment and for which the defendant is, in the circumstances, likely to face
a term of imprisonment.
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The phrase ‘an indictable offence that may be dealt with summarily’ in the context
of section 8(1) was interpreted by Helman J. in Commissioner of Police v Wass
[2002] QSC 001 (Supreme Court of Queensland, Application for Review No.
S9427 of 2001, per Helman J., delivered 10 January 2002, unreported). Helman
J. ruled:

While it may be accepted that the Act is intended to be remedial or
beneficial, it is also clear that it is not intended to apply to all offenders. It
follows that the general provisions of section 3 can not assist in deciding
the construction issue before me. That issue concerns the line of
demarcation between those offenders who may be given the benefit of the
legislation and those who may not. It is clear that it is the intention of the
legislature to provide for some leniency for offenders in the former
category, but it is also quite evident that there is to be a line beyond which
that leniency will not extend. The general provisions of section 3 give no
guidance as to where the line is to be drawn.

His Honour went on to rule a pilot program magistrate has no jurisdiction to deal
with an offence requiring an election by the prosecution under section 552A of
the Criminal Code unless and until that election is made. His Honour was of that
view even though the prosecution is thus put in a position to decide who can, or
can not, apply for an intensive drug rehabilitation order.

Recommendation No. 14

The Drug Rehabilitation (Court Diversion) Act 2000 should be amended to allow
the Drug Court magistrate to deal, at his or her discretion, with all offences that
may be dealt with summarily, whether listed in section 552A or 552B of the
Criminal Code, and irrespective of who would normally have the election to
proceed summarily under those sections.

What is 'an indictable offence involving violence against another
person'?

Dangerous operation of a motor vehicle

This issue has been litigated several times before the Drug Court. In two cases a
more detailed analysis of the issue was published. They were Police v Shane
Paul Kelly, Beenleigh Magistrates Court (SE QId Drug Court Pilot), 15 May 2001,
and Police v Michael Fredrick Pignat, Beenleigh Magistrates Court (South-east
Queensland Drug Court Pilot), 29 May 2001, per Magistrate Costanzo.

In these two cases it was determined that an offence of dangerous operation of a
motor vehicle may be a disqualifying offence under this heading.
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The court examined a number of cases decided by the Drug Court of NSW at
Parramatta. The court also took into account subtle differences between the Drug
Court Act 1998 (the NSW Act) and the Drug Rehabilitation (Court Diversion) Act
2000 (the Act). The NSW Act, section 5(2), provides that a person is not an
eligible person if charged with ‘an offence involving violent conduct or sexual
assault’.

The following conclusions were drawn:

1.

Section 7 of the Act is more restrictive than the NSW section, the legislature
intending to exclude all sexual and other violent offences committed against
other persons, except for those specifically mentioned in the section.

The Act is also beneficial legislation and the principle that it should, if
possible, be construed so as not to deprive the opportunity of rehabilitation to
drug dependant offenders who are otherwise suitably qualified under the Act
(applying R v Ranse [1999] NSWDRGC 2 (15 March 1999) per Murrell
(Senior Drug Court Judge)).

When conduct constituting the dangerous operation of the motor vehicle
included the use of violence against another person (e.g. a police officer
trying to apprehend the defendant), the violence was not merely incidental,
but constituted a particular of the act of operating (not just driving) the vehicle
dangerously.

The legislature contemplated that one needs to turn ones mind to the violent
circumstances in which an offence is committed rather than to the question
whether violence is expressed to be an element of the offence (applying R v
Sloane [1999] NSWDRGC 3 (13 April 1999) per Murrell (Senior Drug Court
Judge)).

If an offence charged does contain violence as an element of that offence
then the person is clearly excluded. That is not to say, conversely, that for the
offence to be a disqualifying offence it must by legal definition contain
violence as an element of the offence (applying R v Chandler [1999]
NSWDRGC 6 (16 June 1999) per Murrell (Senior Drug Court Judge) at
paragraphs 17, 18).

One looks at the nature of the relevant conduct rather than the intent of the
conduct to determine whether the offence charged involved violence against
another person (applying R v Chandler, above).

What has to be considered is the behaviour or the conduct of the individual at
the time of the commission of the offence being considered (applying R v
Horwood [1999] NSWDRGC 8 (18 August 1999) per Milson (Drug Court
Judge)).

Even if the conduct does not bring an offence within the definition of a
disqualifying offence, the defendant’s conduct may be taken into account if
relevant to the exercise of a pilot program magistrate's general discretion
under section 19 whether to admit someone to an intensive drug rehabilitation
program, for example, because that person is someone who, if placed on a
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program, might conduct himself or herself in a violent or seriously threatening
manner (applying R v Darrant [1999] NSWDRGC 7 (18 June 1999) per
Murrell (Senior Drug Court Judge)).

9. There is no evidence of a legislative intent in the Drug Rehabilitation (Court
Diversion) Act 2000 to include as eligible a person who has committed an act
of great violence if violence is not a legal element of the offence and then
exclude from rehabilitation and treatment offenders guilty of lesser degrees of
violence where violence is, by definition, actually an element of the relevant
offence.

In Kelly's case the defendant, having regularly taken Rohypnol and having used
heroin a day earlier, dragged a police officer who was trying to apprehend him,
for 30 metres along a roadway. The defendant accelerated, in reverse gear, while
the officer had his right hand caught in the door frame. The officer held onto the
centre pillar with his left hand. As the defendant reversed, he also deliberately
tried to push the officer away from the accelerating vehicle.

Indictable offences involving violence against another person should not be
referred to a pilot program magistrate. Despite the distribution of these decisions,
referrals have continued to be made for dangerous driving offences which
involved similar violence to that described above. A legislative example, as
allowed under section 14D of the Acts Interpretation Act 1954, could help clarify
the situation.

Recommendation No. 15

The definition of ‘disqualifying offence’ in section 7 of the Drug Rehabilitation
(Court Diversion) Act 2000 needs to be expressed in clearer terms so they are
not referred to the Drug Court. A legislative example could be inserted in section
7, referring to the offence of dangerous operation of a motor vehicle and how the
referring magistrate should make a specific inquiry into and determination about
whether the offence is an offence involving violence against another person.
Facts for such an example could be derived from one of the rulings referred to in
the report.

Assault occasioning bodily harm and domestic violence

The definition of ‘disqualifying offence’ excludes from eligibility any defendant
charged with an indictable offence involving violence against another person.
Consequently, people charged with the summary offence of breach of domestic

1o Acts Interpretation Act 1954, section 14D, Examples, provides:

If an Act includes an example of the operation of a provision—

(a) the example is not exhaustive; and

(b) the example does not limit, but may extend, the meaning of the provision; and

(c) the example and the provision are to be read in the context of each other and the
other provisions of the Act, but, if the example and the provision so read are inconsistent,
the provision prevails.

23




violence (a summary offence) are not excluded. Sometimes the facts include
violence and injury as serious as or more serious than found in some offences of
assault occasioning bodily harm (an indictable offence).

The eligibility criteria should be expressed in terms which will allow the referring
magistrate or the pilot program magistrate to decide whether the violence was
serious enough to exclude a person. One North Queensland pilot program
magistrate (Mr Hillan) suggests the Drug Court should be given the discretion to
deal with a defendant who is charged with assault occasioning bodily harm in
connection with an incident of domestic violence. However, the above paragraph
indicates the issue may have broader implications.

In Victoria, under section 18Z of the Sentencing Act 1991, as amended in 2002,
the Drug Court can make a Drug Treatment Order if the court is satisfied actual
bodily harm was of a minor nature.

The Victorian approach could address the issues which arise when a person is
charged with a ‘mere’ summary offence but the violence or injury is quite severe.

Recommendation No. 16

The definition of ‘disqualifying offences’ in the Drug Rehabilitation (Court
Diversion) Act 2000 should be amended to remove the distinction between
summary and indictable offences involving violence and allow the pilot program
magistrate the discretion to decide whether the violence or injury is such that a
person should be excluded from participation in the Drug Court program,
including when the offence is assault occasioning bodily harm.

Prescribed eligibility criteria:

Point in time postcode requirement applies

The Act is unclear as to when the defendant must reside in a prescribed
postcode area.

On the face of it, the person must reside there at the time of referral but the Act
leaves open whether the person becomes disqualified by moving out of the area
once on the Drug Court program. Also, one of the rehabilitation centres in which
people can be ordered to reside and funded for this pilot is outside the prescribed
postcodes.

The intent of the prescription appears to be to limit the number of eligible persons
because—

e the program is still a pilot;
e there are limited funds;

e the government has imposed a cap of 141 participants between the three
courts at any one time;
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e the court sits only one or two days per week per town, thus limiting the
number of participants who could be seen by the court in a week; and

e participants need to be close enough to attend programs and to be
supervised by an authorised corrective services officer.

The requirement has been interpreted to apply at the time of referral. At times, it
may be necessary to permit a participant with good prospects for further
rehabilitation to live out of the postcode areas for reasonable/short periods. For
example, this may be necessary for detoxification or to attend a residential
rehabilitation program or to gain further education, training or employment. For
some, removal away from specific triggers (people or places) is necessary.

For this reason participants are sometimes transferred from one pilot program
court to another. However, it will not be possible to transfer between the South-
east Queensland and the North Queensland Drug Courts while they each
operate under different models. In North Queensland only defendants who have
never had a term of imprisonment of more than 6 months imposed may be
accepted into the program.

Recommendation No. 17

The Drug Rehabilitation (Court Diversion) Act 2000 should be amended to clearly
state the parliamentary intent of either limiting or expanding the areas from which
Drug Court participants are drawn and in which they may reside at the time of
selection and during participation in the program.

Note: This recommendation is subject to a further recommendation, below, about
running two concurrent Drug Court models in Queensland.

Recommendation No. 18

If the postcode method of selection is to be maintained, the postcode 4059 for
Red Hill will need to be included to cover the Moonyah Rehabilitation Centre. An
alternative is for the definition of ‘eligible person’ in section 6(1)(d) of the Drug
Rehabilitation (Court Diversion) Act 2000 to be amended to provide for not only
prescribed postcodes but also prescribed places. This would allow for
rehabilitation centres to be prescribed outside the postcode areas otherwise
applying to everyone else, for example, Moonyah at Red Hill and the Jesse
Buddy Centre at New Farm.

Effect on Aboriginals and Torres Strait Islanders

The pilot in Townsville commenced with Palm Island included in the prescribed
postcodes. An amendment to the regulation deleted the 4,816 postcode for Palm
Island (which has a population of over 2000 people'!) and in the process also
disqualified a number of mainland areas.

u Australian Bureau of Statistics 2001 Census:
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Because the North Queensland model only accepts defendants who have never
been sentenced to a term of imprisonment of more than six months, it was
already likely to disqualify many Aboriginals and Torres Strait Islanders because
they represent a greater proportion of the prison population compared to the
general population in the community. At 30 June 2001, the Indigenous
imprisonment rate was 13 times higher than for non-Indigenous prisoners. In
2001, Indigenous prisoners comprised 20% of the total Australian prison
population compared to 14 % in 1991*

Pilot program magistrates in North Queensland are concerned that the exclusion
of Palm Island residents will exclude even more Aboriginals and Torres Strait
Islanders from the Drug Court program.

Magistrate Hillan has expressed his concern that ‘...unless the disqualifying term
of imprisonment is removed or alternatively the term is extended from 6 months
to 12 months, or longer, there may be no referrals from this group’.

if the problem is one of access to and supervision of participants on Palm Island,
then the means of access should be improved instead of further distancing those
people from the advantages of living on the mainland in a white dominated
community.

The model in Cairns and Townsville has allowed for 10 residential treatment
places under a cap of 40 participants in each place. Therefore, it must be
envisaged that up to one in four Drug Court participants in Cairns and Townsville
will be placed in residential treatment. Others can be catered for in supported
accommodation. Consequently, it is likely a significant number of Palm lIsland
residents could be catered for on the mainland for the duration of their program,
or at least in the earlier stages, yet they are excluded from being eligible for
referral to the Drug Court.

Recommendation No. 19

Palm Island should come within the prescribed postcodes in the Drug
Rehabilitation (Court Diversion) Regulation.

Means of access to participants residing on Palm Island should be improved or
more places made available for them in Townsville while they are participating in
the intensive drug rehabilitation program.

e population of Palm Island—2,098
o 1,062 males
o 1,036 females
e indigenous population of Palm Island—1,798
0 900 males
0 898 females
Australian Crime Facts and Figures 2002, Australian Institute of Criminology, 29
November 2002; viewable at http://www.aic.gov.au/publications/facts/2002/fig70.html
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‘Serving a term of imprisonment’

The Drug Rehabilitation (Court Diversion) Act 2000 specifically does not
disqualify a person who is serving a term of imprisonment ‘by way of intensive
correction in the community’ under an intensive correction order made under the
Penalties and Sentences Act 1992, section 112. However, by a recent
amendment to the Act, persons on parole are ineligible because they are still
'serving' the remainder of the term and, sometimes, offences before the Drug
Court breach parole conditions.

On the other hand, defendants under a wholly or partly suspended sentence are
not taken to be disqualified because they are not actually 'serving' a term of
imprisonment.

Therefore parolees are ineligible for referral, but persons subject to intensive
correction orders and suspended sentences are eligible for consideration.

Each case which comes before the Drug Court should continue to be judged on

its own merits to see if the person is at that time suitable for rehabilitation. There
is no recommendation for change.
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THE DRUG COURT PROCESSES

This part of the Final Report will outline the administrative and statutory
processes available to the Drug Court to enforce its orders, to assist participants
in intensive drug rehabilitation programs to achieve recovery and, therefore, to
achieve the objects of the legislation. This part will also examine issues affecting
the efficient operation of the statutory processes and functions in the Drug
Rehabilitation (Court Diversion) Act 2000.

STATUTORY PROCESSES

Rewards

Section 31 of the Drug Rehabilitation (Court Diversion) Act 2000 (the Act) lists
the following rewards for participants who are complying and achieving good
results:
e specified privileges;
a decrease in the amount of a monetary penalty;
a decrease in frequency of drug testing;
a decrease in the level of supervision;
a change in the nature of courses or treatment;
a decrease in the frequency of attendance at court or in counselling;
a decrease in community service.

Other rewards have been built in over time, some of which may be described as
specified privileges. These include

e applause;

e praise and encouragement by the pilot program magistrate;

e graduation between phases of the program;

e ‘early-bird reward’ to allow a patrticipant to be reviewed early. This is also
beneficial to other participants because they see the results of other
people’s commitment and effort and learn from the discussions shared
with the magistrate and the group.

Participants thrive on rewards. Not being applauded or otherwise rewarded when
someone is told their efforts are inadequate, although not deserving of a
sanction, is taken forlornly as akin to punishment by some.

The program would benefit if there were a larger range of reward options,
including books on relevant subjects. The pilot program magistrate has donated
books on photography to a couple of participants who expressed an interest in
obtaining further education and employment in that field. Both have now
graduated from the Drug Court and are pursuing careers or further education in
photography. Relevant rewards could include self-help books, meal vouchers,
grooming classes, cooking on a budget classes, baby supplies, discounts or
scholarships to TAFE courses or Youth Enterprise Camps, to name a few.
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Case illustration # 1

Many Drug Court participants had disturbed childhood experiences in
exceptionally dysfunctional families. Some were introduced to drugs by siblings
or parents. Many more were victims of, or witness to, sexual and other physical
abuse, often associated with alcoholic parents and domestic violence. With this
model, many children turned to alcohol (often binge drinking) and other drugs
from a very young age. Later in this report, statistics about age of first use are
examined in detail. Once caught in the grip of addiction, a life of crime usually
follows. Education and psychological development suffer greatly.

Many such Drug Court participants have no family and friends to offer support, or
they have worn out the welcome mat, have been to prison several times, lack
many life skills and have no access to accommodation. Often, these people
develop a low self-image and poor self esteem.

A significant number of such Drug Court participants have responded well to the
reward system offered by the residential programs and the Drug Court. Election
by ones peers to a leadership position within a therapeutic community can boost
self esteem, motivation and teach people to be role models.

Further benefits could be gained by funding, for example, scholarships to attend
leadership camps. Our experience of one such program produced very positive
outcomes. Participants were also able to integrate their experiences with their
rehabilitation, via the pursuit of steps in a Personal Action Plan prepared by the
participant during the experience.

Recommendation No. 20

The Drug Court Reference Group should be given the task of developing a larger
list of rewards for Drug Court participants. These could come from department
funds and sought from businesses in each Drug Court district. One way to
encourage businesses and community organisations to contribute may be to hold
a community forum in each district to explain the benefits the Drug Court has
delivered in the local community.

Sanctions

Section 32 of the Act lists the following sanctions for participants who breach any
condition in the intensive drug rehabilitation order:
e withdrawal of specified privileges;
e the imposition of a monetary penalty payable to the clerk of the court;
e anincrease in the frequency of drug testing;
e anincrease in the level of supervision by a pilot program magistrate or
someone else;
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e achange in the nature of the vocational education and employment
courses or in the nature of medical, psychiatric or psychological treatment;

e anincrease in the frequency with which the offender must attend the
courses or treatment;

e the imposition of a term of imprisonment for up to 14 days for each failure
to comply with the order;

e an increase in the amount of community service the offender must
perform.

The Drug Court program provides the team and magistrate with an opportunity to
use lateral thinking and innovative ideas in the treatment of drug dependant
offenders. Imprisonment to the rising of the court has been a useful alternative to
actual imprisonment. It is not always a popular option for the disposal of
traditional cases. It is sometimes used to relay a message that no useful
punishment can otherwise be imposed or that the matter is too trivial to warrant
any other ongoing punitive measure. However, being detained until the rising of
court can be a useful tool when a participant becomes recalcitrant or complacent.

Sometimes, as an alternative to actual imprisonment a number of days of
detention to the rising of the court has more therapeutic benefit. By taking away
their free time it teaches participants not to avoid responsibility. It makes them sit
and listen to the whole of the day’s proceedings which may include other reviews,
sentences, legal argument and termination hearings. When the magistrate asked
at the end of the day what they got out of it, several participants said they never
realised how much was involved in providing the opportunity to be in the Drug
Court program and how genuine and committed to helping them the Drug Court
team is.

Section 23 also empowers the court to add, with the participant’s consent, any
requirement in the order which the pilot program magistrate ‘considers may help
the offender’s rehabilitation’. Therefore, in appropriate circumstances, additional
requirements may be imposed in lieu of and in addition to sanctions. A few
examples follow.

Writing essays (to present orally the following week) has been another useful tool
either for a first breach, a minor breach or to re-focus the participant’s attention
on a specific issue. The topic will be selected by the magistrate in consultation
with the Drug Court team to suit the needs at the time. Examples include:

The harmful effects of using cannabis.

Ten things | will do to say NO to drugs.

The importance and benefits of random drug testing.

Why | am worthy of recovery?

Highlight your commitment to the program and explain recent poor
compliance.

What are the benefits of being responsible for my well-being?

e How | will manage pain without self-medicating?
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e The value of honesty with the court and to myself and how | am working to
overcome the things | face when tempted to use drugs.

Participants have frequently expressed surprise at learning things by this
process. For example, that cannabis has more cancer causing toxins than
tobacco. The fact they are all asked to read it aloud to their peers also helps the
development of communication skills, confidence, assertiveness and self esteem.

While all available sanctions have been exercised, imprisonment has been the
most frequently used sanction for breaches. There are a number of reasons,
including a lack of alternative sanctions.

For example, this report examines the need for curfews and funding for curfew
checks and other improvements to supervision. Additional alternatives to the
sanction of imprisonment need to be explored. Some may require amendments
to legislation.

Another problem with imposing a sanction of imprisonment is that the prison does
not continue to drug test according to Drug Court standards and requirements,
the participant misses counselling sessions and program attendance. For
example, if a person misses two Cognitive Skills program sessions he or she will
be excluded. The program contents are not presented in modules. You can not
enter it at any time. It must be done from start to finish. It depends on group work
and group dynamics.

Recommendation No. 21

Consideration should be given by the Reference Group to developing a larger
number of alternative sanctions, for example, having a community custodial
facility, similar to a half way house. In appropriate circumstances participants
could be detained but not forced to mix with the general prison population.
Importantly, they could also remain subject to random urine drug tests and keep
attending counselling and programs.

Another reason for the frequent use of the sanction of imprisonment is that some
participants simply need a reminder of what imprisonment was like and that the
Drug Court program is not a ‘get out of jail free’ card or soft option. Only
offenders who would otherwise be imprisoned are diverted into an intensive drug
rehabilitation order. It is an alternative to imprisonment and that is where most of
them would be but for the Act.

Indeed, in a few instances, upon their return from a custodial sanction,
participants have actually thanked the magistrate for the wake-up call and
reaffirmed their commitment.

Use of rewards and sanctions is sometimes called the ‘carrot and stick’
approach. Sometimes one is needed and sometimes the other. It is the
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immediacy of consequences for breaches and of recognition and reward for effort
which makes the Drug Court concept work. In any case, the Drug Court strives to
fashion both sanctions and rewards in a way that is aimed at getting participants
back on track and keeping them there.

One young man (who has since successfully completed the program) had lied
about going to counselling. He was too anxious about dealing with past abuse
issues. After a sanction of one week imprisonment he took to counselling so
enthusiastically, once he gave the counsellor a chance to build some rapport and
trust, he even asked the counsellor to provide extra relapse prevention programs
for him as well as the one-to-one counselling.

Remand powers

Under section 40 of the Act, a pilot program magistrate may issue a warrant for
the offender’s arrest if the magistrate reasonably suspects an offender has failed
to comply with his or her rehabilitation program or terminates the offender’s
rehabilitation program. Typically, the first ground is relied upon if a participant
absconds from a rehabilitation program or fails to appear in court without good
reason. The second ground for issuing an arrest warrant is relied upon where the
department of corrective services makes an application for an ex parte
termination.

Subsection (3) provides that The Bail Act 1980 does not apply to an offender who
is arrested on the authority of a warrant under section 40. Typically, the offender
will be brought before the Drug Court in custody. No application can be made for
bail because the Bail Act does not apply. This is a logical proscription because
the defendant is under a sentence of the court requiring him or her to be doing
something which he or she is not complying with.

The Act must clearly state what power the court has to further detain the person
once the person is brought before the Drug Court. Section 41 provides that a pilot
program magistrate may issue a warrant of commitment for the purposes of
section 21 (Delaying suspension of sentence) or section 32(1)(g) (Sanction of
imprisonment). Under section 24(3) a pilot program magistrate may, at any time,
commit the offender to a pris