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172. Riot and Unlawful Assembly: ss 61 and 62 
(Offences prior to 1 December 2008) 

172.1 Legislation 

[Last reviewed: February 2025] 

Criminal Code 

Section 61 – Riot 

Corrective Services Act 1988 

Section 92(1) – Abuse of office 

 

172.2 Commentary 

[Last reviewed: February 2025] 

The offences of riot and unlawful assembly were found in s 62 Criminal Code (definition 

in s 61) and s 92(1) Corrective Services Act 1988. Where the Accused is a prisoner, 

and the charge is under s 92(1) of the Corrective Services Act 1988, regard should be 

had to the definition of ‘unlawful assembly’ in s 92(b)(a). 

A ‘tumult’ occurs where people usually, but not always, to the accompaniment of noise, 

engage in agitated movement or are excited or emotionally aroused: per Derrington J 

(with whom Ambrose and Dowsett JJ agreed) in R v Thomas [1993] 1 Qd R 323 at 

[325] approving J.W. Dwyer Ltd v Metropolitan Police District Receiver [1967] 2 QB 

970 at [979]-[980]. 

In R v Howell [1982] 1 QB 416 at [427], the English Court of Appeal said (by reference 

to the powers of police office to arrest for a breach of the peace): ‘… there is a breach 

of the peace whenever harm is actually done or is likely to be done to a person or, in 

his presence, to his property, or a person is in fear of being so harmed ….’ 

 

172.3 Suggested Direction 

[Last reviewed: February 2025] 

The prosecution must prove that the Defendant: 

1. With at least two others assembled, that is, gathered together. 

2. With the intention of carrying out some common purpose [here refer to 

the evidence led by the prosecution on this issue] at that time.   

https://www.legislation.qld.gov.au/view/html/inforce/current/act-1899-009#sch.1-sec.61
https://www.legislation.qld.gov.au/view/html/inforce/current/act-1899-009#sch.1-sec.92
https://anzlaw.thomsonreuters.com/Document/I228187a088c111e8aca5bab3c9b3f468/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0a898cd400000195354b8a2155541a47%3Fppcid%3Daf3f40c1299a484684aedeee136ac20c%26Nav%3DMULTIPLECITATIONS%26fragmentIdentifier%3DI228187a088c111e8aca5bab3c9b3f468%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DUniqueDocItem&listSource=Search&listPageSource=8d63e04ef2d764f488f16634fb92256b&list=MULTIPLECITATIONS&sessionScopeId=319598747676be097e0998e5c3009303ec41c69c3ce4a6c64cc09dea404fb015&ppcid=af3f40c1299a484684aedeee136ac20c&originationContext=NonUniqueFindSelected&transitionType=UniqueDocItem&contextData=(sc.Search)&comp=wlau
https://www.westlaw.com/Browse/Home/InternationalMaterials/UnitedKingdom/UnitedKingdomCases/UnitedKingdomCasesLawReports?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&sp=au-wln-sclqld
https://www.westlaw.com/Browse/Home/InternationalMaterials/UnitedKingdom/UnitedKingdomCases/UnitedKingdomCasesLawReports?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0&sp=au-wln-sclqld
https://www-iclr-co-uk.ezproxy-az.sclqld.org.au/document/1981004381/casereport_31053/html?query=&filter=&fullSearchFields=%28caseName%3AR+caseName%3Av+caseName%3AHowell%29+judgmentDate+GE+1981-01-01+judgmentDate+LE+1982-12-31&page=1&sort=relevance&pageSize=10&caseName=R%20v%20Howell&court=&catchwords=&judge=&text=&fromDate=1981-01-01&publicationReference=&toDate=1982-12-31&courts=
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3. With at least two others assembled in such a manner or being gathered 

together, conducted themselves in such a way as to cause people in 

the vicinity to fear on reasonable grounds that the Defendant and at 

least two others so gathered would tumultuously disturb the peace, 

and so became an unlawful assembly.  

It is immaterial that the original assembling was lawful if they 

conduct themselves with a common purpose in the manner 

described. 

A tumult occurs where people usually, but not always, to the 

accompaniment of noise, engage in agitated movement or are 

excited or emotionally aroused. 

A disturbance of the peace occurs where harm is actually done or is 

likely to be done to a person or, in his or her presence, to his or her 

property, or a person is in fear of being so harmed. 

4. That that unlawful assembly began to act in so tumultuous a manner 

as to disturb the peace and so became a riotous assembly. 


