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85. Capacity: s 29 

85.1 Legislation 

[Last reviewed: March 2025] 

Criminal Code 

Section 29 – Immature age 

 

85.2 Commentary 

[Last reviewed: March 2025] 

Section 29(1) of the Criminal Code absolutely precludes children aged under 10 from 

criminal responsibility. Section 29(2) presumes children aged under 14 are not 

criminally responsible ‘unless it is proved’ that at the time of the act or omission 

allegedly attracting liability the child ‘had capacity to know that the [child] ought not to 

do the act or make the omission’.   

The standard of proof is necessarily proof beyond reasonable doubt, in order to 

displace the presumption against criminal responsibility. 

Because the existence of a capacity for knowledge will be assessed by inference from 

proved facts, the direction to the jury should include a direction on circumstantial 

evidence. 

The trial judge is positively obliged to direct the jury in terms of s 29(2) because proof 

of the capacity is a pre-requisite of assigning criminal responsibility. Thus, in R v LAH 

[2016] QCA 82, a failure to direct the jury in terms of s 29(2) was characterised as a 

denial of procedural fairness which could not be remedied by the application of the 

proviso in s 66E(1A).   

If it is in issue whether the Defendant had turned 14 by the offence date it will logically 

be necessary to instruct the jury that the prosecution must prove beyond reasonable 

doubt that the Defendant was 14 or, failing that, that the Defendant had the relevant 

capacity. Where the issue only arises after the close of the prosecution case, see 

R v CDR [1996] 1 Qd R 183. 

Note that s 29(2)’s focus is not on actual knowledge but capacity to know, as was 

emphasised by Pincus JA in R v B [1997] QCA 486. 

Evidence that a Defendant was close to age 14 cannot of itself rebut s 29(2)’s 

presumption, though it may aid in doing so when considered with other relevant 

evidence such as evidence of the Defendant’s education, speech and demeanour and 

of the surrounding circumstances of the offence (R v F; ex parte A-G [1999] 2 Qd R 

157, [162]). 

https://www.legislation.qld.gov.au/view/html/inforce/current/act-1899-009#sch.1-sec.29
https://www.queenslandjudgments.com.au/caselaw/qca/2016/82
https://www.queenslandjudgments.com.au/case/id/507709
https://www.queenslandjudgments.com.au/caselaw/qca/1997/486
https://www.queenslandjudgments.com.au/case/id/510527
https://www.queenslandjudgments.com.au/case/id/510527
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Any relevant evidence necessary to prove capacity can be called, although it may be 

prejudicial (see R v B and A (1979) 69 Cr App R 362; R v F; ex parte A-G [1999] 2 Qd R 

157, [163]-[165]) 

In R v F; ex parte A-G [1999] 2 Qd R 157, cited with approval in BDO v The Queen 

[2023] HCA 16; (2023) 97 ALJR 377, [382], Davies JA doubted the phrase ‘that the 

person ought not to do the act’ needed to be paraphrased, but if it did the preferable 

expression was that the act was ‘wrong according to the ordinary principles of 

reasonable [people]’ citing R v M (1977) 16 SASR 589. In R v BDO [2021] QCA 220 

where the trial judge redirected, in response to a jury question, it was not held 

erroneous to have directed that the question for the jury was, ‘has the prosecution 

proven beyond reasonable doubt at the time the Defendant did the act he had capacity 

to know the act was seriously wrong according to the ordinary principles of reasonable 

people?’ The redirection was characterised at [137] as reinforcing the direction earlier 

given that the jury must be satisfied beyond reasonable doubt the Appellant had the 

capacity to know he/she ought not do the act in question. The High Court in BDO v 

The Queen [2023] HCA 16; (2023) 97 ALJR 377, [382] concluded there was no error 

in that approach. 

Importantly, the temporal focus of the inquiry in s 29(2) is the child’s capacity as at the 

time of the act or omission. The High Court partly upheld the appeal in BDO v The 

Queen [2023] HCA 16; (2023) 97 ALJR 377, 386 because there were multiple changes 

spanning a lengthy period and the s 29(2) directions were left to the jury globally, 

whereas the jury should have been told that for each count it was necessary for them 

to assess the question of capacity ‘at the time of doing the act’. It was also held, at 

386, that the jury should have been told to assess the events in chronological order, 

because while earlier evidence of capacity may be relevant to capacity at a later time 

‘the reverse does not hold true.’ 

 

85.3 Suggested Direction 

[Last reviewed: March 2025] 

I now turn to direct you on the topic of the age of criminal responsibility for 

children. 

A child under 10 cannot be held criminally responsible under our law. Our law 

also presumes a child under the age of 14 years is not criminally responsible for 

an act or omission, unless it is proved that at the time of doing the act or making 

the omission the child had the capacity to know that the child ought not to do 

the act or make the omission. This law acknowledges that a child’s capacity for 

understanding the limits of acceptable human behaviour develops gradually and 

that it is not appropriate to expose a child to punishment under the criminal law 

https://plus.lexis.com/apac/document/onecase/?pdmfid=1539278&crid=134d4648-29c0-4c4d-a1aa-a015ef3bee45&pddocfullpath=%2Fshared%2Fdocument%2Fcases-uk%2Furn:contentItem:4CSP-3KV0-TWP1-61MM-00000-00&pdcontentcomponentid=274668&pdteaserkey=cr1&ecomp=J85k&earg=cr1&prid=a97754d5-0365-4e69-aa3d-505eacb42d0b
https://anzlaw.thomsonreuters.com/Document/Ife37eae088d111e8aca5bab3c9b3f468/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://anzlaw.thomsonreuters.com/Document/Ife37eae088d111e8aca5bab3c9b3f468/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.queenslandjudgments.com.au/case/id/510527
https://jade.io/article/1006654
https://anzlaw.thomsonreuters.com/Document/Ic72d4bd00e6e11eea228fd36f8674da1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://anzlaw.thomsonreuters.com/Document/I4ff8792088f111e8aca5bab3c9b3f468/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://www.queenslandjudgments.com.au/caselaw/qca/2021/220
https://jade.io/article/1006654
https://anzlaw.thomsonreuters.com/Document/Ic72d4bd00e6e11eea228fd36f8674da1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
https://jade.io/article/1006654
https://anzlaw.thomsonreuters.com/Document/Ic72d4bd00e6e11eea228fd36f8674da1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=cblt1.0
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for conduct which the child did not have the capacity to know the child ought 

not engage in. 

In the present case the Defendant was aged [10/11/12/13] years at the time of the 

alleged offence[s].  

(If it is issue whether the Defendant had turned 14 by the date of the alleged offence(s), 

add the following paragraph): In the present case it is in dispute whether the 

Defendant was under the age of 14 years. If the prosecution satisfies you beyond 

reasonable doubt that the Defendant was 14 as at the date of the alleged 

offence[s] then there is no need to consider the present topic further because 

the Defendant will have reached the age of criminal responsibility. If you are not 

so satisfied, then it is for the prosecution to prove beyond reasonable doubt that 

at the time of the act[s] [or omission(s)] attracting the charge[s] the Defendant had 

the capacity to know that the Defendant ought not to do the act[s] [or make the 

omission(s)]. 

(Where there are multiple counts relating to materially different times, add the following 

paragraph): Because the charges allege multiple counts of offending at different 

times you must give separate consideration in respect of each count to whether 

the prosecution have proved the Defendant had that capacity at the time of the 

act[s] [or omission(s)] allegedly constituting that count. You will appreciate a 

child’s capacity may develop over time. You should therefore undertake your 

assessments for each count chronologically, commencing with the oldest in 

time. In that exercise you can have regard to evidence relevant to capacity prior 

to the time you are considering. However, you must not have regard to evidence 

relevant to capacity after that time because it cannot logically inform what a 

child’s capacity was at an earlier time in the child’s development.   

[Here identify the relevant alleged act(s) or omission(s)]. In considering the question 

of whether the Defendant actually had the capacity to know the Defendant ought 

not behave as alleged, you will be drawing an inference from facts which you 

find established by the evidence. Such facts, which we refer to as circumstantial 

evidence, would include the evidence of the Defendant’s age, the alleged 

offending behaviour and circumstances surrounding it, and any other evidence 

about the Defendant which may logically assist in considering whether the 

Defendant had the capacity to know the Defendant ought not behave as alleged.  

The circumstantial evidence which may be relevant in this case is [here identify 

the circumstances which appear relevant to whether the Defendant did or did not have 

the requisite capacity].   

Bear in mind that while one circumstance may be insufficient to prove the 

Defendant had the capacity to know the Defendant ought not behave as alleged, 

it may be that a number of pieces of evidence considered collectively are 

sufficient.   
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There are two competing inferences urged by the parties on this issue. One 

inference – the guilty inference – is that the Defendant did have the capacity to 

know the Defendant ought not behave as alleged. The other inference – the 

innocent inference – is that the Defendant did not have the capacity to know the 

Defendant ought not behave as alleged. In such a situation it is essential not 

only that the evidence is strong enough to sustain the guilty inference, but that 

the inference consistent with innocence has been excluded beyond a reasonable 

doubt. This reflects the prosecution’s obligation to prove capacity beyond a 

reasonable doubt.   

The time under consideration is the point in time when the Defendant allegedly 

committed the act[s] [or omission(s)] attracting the charge[s]. If you are not 

satisfied beyond reasonable doubt that, at that time, the Defendant had the 

capacity to know that the Defendant ought not do the act[s] [or make the 

omission(s)], then the Defendant cannot be held criminally responsible and you 

must return a verdict of not guilty. If you are so satisfied beyond reasonable 

doubt, then you may hold the Defendant criminally responsible for the alleged 

offence[s] but only if the prosecution has also proved the elements of the 

offence[s] beyond a reasonable doubt. 


